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Uniteh States Cowt of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,246 


JOSEPH F. HucHes & Co., INC. 
and 


RELIANCE INSURANCE COMPANY, 
Appellants, 
Vv. 


DISTRICT OF COLUMBIA for the Use and 
Benefit of NOLAND CoMPANY, INC.— 


INTERVENOR READING STEEL PRoDUwcts, INC., 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES 


1. Whether the District Court erred in permitting the 
intervention of a subcontractor in an action under the 
provisions of 1967 D.C. Code § 1-804 where that statute 
provides that a subcontractor must make any claim within 
one year of the completion of the work and where the 
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claim here was filed three weeks after the expiration of 
that year? 


2. Whether the intervening subcontractor below has 
presented any ground traditionally considered by a court 
of equity as sufficient to permit a suit to be filed after 
the expiration of a limitations period? 


Although the instant case has not previously been be- 
fore this Court for review, similar issues are presented 
in Hughes, et al. v. District of Columbia—Intervenor 
Flowers School Equipment Co., Inc., App. No. 22,168, 
appeal docketed in this Court, July 31, 1968. 


STATEMENT OF THE CASE 


On August 10, 1964, appellant Joseph F. Hughes & Co., 
Inc. (Hughes) entered into a contract with the District 
of Columbia, Department of Buildings and Grounds, 
Washington, D. C. for the construction of the Louis 
Charles Rabaut Junior High School (Rabaut) in Wash- 
ington, D. C. Pursuant to the provisions of 1967 D.C. 
Code $ 1-804, Hughes and appellant Reliance Insurance 
Co. (Reliance) executed and delivered to the District of 
Columbia a bond in the amount of the contract price to 
secure the payment by the contractor for labor and ma- 
terial furnished him on the contract. On June 10, 1964, 
appellee Reading Steel Products, Inc. (Reading) entered 
into a subcontract with Hughes to furnish and install 
miscellaneous ironwork at the Rabaut school for an ini- 
tial contract price of One Hundred Thousand Dollars 
($100,000.00). Under the contract Hughes paid Reading 
Eighty-Nine Thousand Five Hundred Thirty Dollars and 
Twenty Cents ($89,530.20). Reading claimed that this 
left a balance due and owing under the contract, as ad- 
justed, of Fourteen Thousand Six Hundred Fifty-One 
Dollars and Eighty Cents ($14,651.80). 


Under 1967 D.C. Code § 1-804, creditors are permitted 
to bring an action on the bond for alleged unpaid amounts 
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due. The Code provision specifies that where such suit 
is instituted by a creditor, only one action shall be brought 
and any creditor may file his claim in such action and be 
made party thereto “within one year after the completion 
of the work under said contract, and not later.” On Jan- 
uary 13, 1967, final settlement took place between Hughes 
and the District of Columbia, thereby fixing the date of 
completion of the work for purposes of $1-804. In late 
June of 1967, suit was brought on the bond for the bene- 
fit of the named plaintiff—Noland Company, Inc.—against 
Hughes and Reliance. Throughout the summer, fall, and 
winter, numerous other creditors of Hughes moved to in- 
tervene in the suit including those set forth in the table 
below: 


Date of Motion to Intervene 
Creditor (1967-1968) 


Charles G. Stott and Company August 14 
General Electric Company September 12 
Brooks Painting Co., Inc. October 3 
Custom Shade and Awning Corp. October 16 
Gott’s Linoleum, Inc. October 19 
Ceco Corporation October 23 
Lloyd E. Mitchell, Inc. November 7 
George R. Keller, Inc. November 14 
Powers Regulator Co. November 30 
Marenka Stainless Steel Corp. December 8 
Ratrie, Robbins & Schweizer, Inc. December 14 
Flowers School Equipment Co., Inc. December 21 
Commercial Hardware, Inc. December 26 
John H. Hampshire, Inc. January 10 


Furthermore, notice to all creditors of Hughes of the 
pendency in the United States District Court for the 
District of Columbia of the action instituted against 
Hughes for the benefit of Noland Company, Ine. was pub- 
lished in the Washington Evening Star on November 17 
and 24 and December 1, 1967, and in the Washington 
Daily Law Reporter on November 21 and 28 and Decem- 
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ber 5, 1967, as required by 1967 D.C. Code § 1-804. That 
notice read:* 


HUGHES, Joseph F. & Co., Ine., et al. 


Pope, Ballard & Loos, 700 Brawner Building 
Attorneys 


[Filed Nov. 9, 1967, Robert M. Stearns, Clerk.] 


In the United States District Court for the 
District of Columbia. Civil Division. 


District of Columbia To the use and benefit of 
Noland Company, Inc., Plaintiff, v. Joseph F. Hughes 
& Co., Inc, and Reliance Insurance Company, De- 
fendants 


Civil Action No. 1818-67 
| ORDER 


It appearing to the Court that plaintiff Noland 
Company, Inc., has filed suit on the statutory per- 
formance and payment bond of Joseph F. Hughes and 
Co., Inc. and Reliance Insurance Company, covering 
D.C. Contract No. C-19450 for the construction of 
the Louis Charles Rabaut Junior High School at 
North Dakota and Kansas Avenues, N.W., pursuant 
to Title 1, Section 804 of the District of Columbia 
Code, it is this 9th day of November, 1967, OR- 
DERED that all persons who have furnished labor 
or materials used in the said construction and pay- 
ment for which has not been made are hereby notified 
to intervene in said suit and file their claims herein 
within one year from the completion of the work 
under said contract, and not later, in accordance 
with said Title 1, Section 804 of the District of Co- 
lumbia Code, copy of this notice to be published once 
a week for three consecutive weeks in the Washing- 
ton Law Reporter and The Evening Star. /s/ MAT- 
THEW F. McGUIRE, Judge. [Seal.] A True Copy. 
ROBERT M. STEARNS, Clerk. By Virginia Dyer, 
Deputy Clerk. Nov. 21, 28, Dec. 5. 


* As published in the November 21, 1967 issue of the Washington 
Daily Law Reporter. 
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The one-year period following completion of the work 
on the Rabaut job terminated on January 12, 1968. Three 
weeks later, on February 1, 1968 Reading moved to inter- 
vene (See J.A. 2). Appellants opposed the Motion to 
Intervene on the grounds, inter alia, of untimeliness 
(J.A. 8). The court below first denied the Motion to 
Intervene (J.A. 13), then changed its mind and granted 
it (J.A. 19). Subsequently, appellee filed a motion for 
summary judgment (J.A. 21). That motion was granted 
on June 6, 1968, in the amount of Thirteen Thousand 
Nine Hundred Twenty-Four Dollars ($13,924.00) (J.A. 
39). Hughes and Reliance herein appeal the granting of 
summary judgment for Reading. 


ARGUMENT 


I. Reading’s Motion to Intervene Was Untimely Under 
1967 D.C. Code § 1-804. 


Under § 1-804 of the D.C. Code, subcontractors, labor- 
ers, and materialmen who have worked on the construc- 
tion of public buildings have a right to bring an action 
against the prime contractor and his bonding company. 
The section further provides that only one suit shall be 
instituted against the prime contractor and his bonding 
company and that all creditors must intervene in that 
one suit. The suit must be brought “within one year 
after the performance and final settlement of [the prime] 
contract, and not later,” and other creditors may inter- 
vene “within one year from the completion of the work 
under [the prime] contract, and not later.” 


The section was added to the Code in 1932 to provide 
within the District the same procedures for protecting 
subcontractors and materialmen on public construction 
projects as had been established for the Federal Govern- 
ment in the Heard Act, as amended in 1905. This pur- 
pose is documented by the relevant Congressional Com- 
mittee reports on the bill, which state in pertinent part: 


6 


The purpose of the bill is to provide the same law 
for the District of Columbia relating to bonds to be 
furnished by its contractors as has existed since 
1905 for the United States Government. The Act of 
1905, which related only to contracts made with the 
United States Government, has been followed almost 
verbatim * * *. [H.R. Rep. No. 781, 72nd Cong., 1st 
Session (1932).] 


The proposed relationship intended to make the Dis- 
trict procedure for bonding contractors on public 
works conform to the practice affecting bonds of 
contractors on Federal projects. The Federal Stat- 
ute relating to bonds on contracts made with the 
United States Government, has been followed closely 
** *. [S. Rep. No. 794, 72nd Cong., 1st Session 
(1932) .] 


This close relationship between the District and Federal 
statutes has been recognized by this Court and it has 
been said that, therefore, “decisions of courts other than 


those of the District under the Heard Act are applicable 
in construing the provisions of the District Code.” Boka 
Electrical Construction Co. v. W. M. Chappell, Inc., 104 
U.S. App. D.C. 407, 410, 262 F.2d 718, 721 (1958). 


The current Federal statute, 40 U.S.C. §§ 270a-c 
(1964), is basically similar to § 1-804 of the District 
Code. The original Federal statute enacted in 1894 did 
not contain a specific time limitation on the actions for 
which it provided, but the amendments of 1905 established 
an initial six-month period in which the Government could 
sue and required that creditors sue within one year. In 
1935 the Miller Act replaced the former statute, and 
though both the Miller Act itself and a subsequent amend- 
ment in 1959 changed the procedures for filing suit, the 
basic one-year limitation has been retained. 


Federal courts have, from the earliest cases under the 
1905 statute, consistently maintained that the time limi- 
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tation found in § 270 is a jurisdictional rather than a 
discretionary requirement which must be fulfilled before 
a court has the power to entertain a suit. The Supreme 
Court, for example, in ordering the dismissal of a suit 
brought under the Heard Act before the required six 
months had elapsed said: 


The statute creates a new liability and gives a spe- 
cial remedy for it, and upon well settled principles 
the limitations upon such liability become a part of 
the right conferred and compliance with them is made 
essential to the assertion and benefit of the liability 
itself. [United States for the use of Texas Portland 
Cement Co. v. McCord, 233 U.S. 157, 162 (1914).] 


This position has been followed in numerous cases in 
which courts have held that commencement of the action 
within the prescribed time limitation is a condition prece- 
dent to the exercise of the statutory right which a court 
cannot disregard. See, e.g., United States for the Use of 
Dover Elevator Co. v. General Insurance Co. of America, 
339 F.2d 194, 195 (6th Cir. 1964) ; United States for the 
Use of T Square Equipment Co. v. Gregor L. Schaefer 
é Sons, Inc., 272 F. Supp. 962 (E.D.N.Y. 1967). It is 
also clear that the jurisdictional nature of the limitation 
applies equally to cases involving an untimely attempt by 
a creditor to intervene in a previously filed suit. Mandel 
v. United States for the Use of Wharton ¢ N.R. Co., 4 
F.2d 629 (8rd Cir.), cert. denied, 268 U.S. 698 (1925) ; 
United States for the Use of Penn Mar Co. v. J. L. Rob- 
inson Construction Co., 8 F. Supp. 620 (D. Md. 1934). 


Reading argued below (See J.A. 5, 10-11, 15-16) that 
it was entitled to intervene in the present action pursuant 
to an opinion rendered by Judge Holtzoff in District of 
Columbia v. American Excavation Co., 64 F. Supp. 19 
(D.D.C. 1946). There, the court held that the one-year 
limitation on bringing suits under $ 1-804 was not a ju- 
risdictional requirement, but rather was “discretionary” 
with the court. Judge Holtzoff conceded that this inter- 
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pretation was contrary to the clear holding of several 
cases under the Heard Act, but felt that the special cir- 
cumstances of the case before him justified the court in 
its sound discretion avoiding the limitation. At least 
three circumstances clearly distinguish the facts in Amer- 
ican Excavation from those in the instant case. First, in 
American Excavation, the motion to intervene was filed 
only seven days late, whereas here the motion was filed 
three weeks late. Secondly, in American Excavation, the 
intervenor had previously initiated a suit on its own 
within the one year limitations period provided by § 1-804. 
Apparently, sometime after it instituted that suit, it dis- 
covered that § 1-804 required that all creditors intervene 
in the same proceeding and that such a proceeding was 
already in progress. By the time it intervened in that 
proceeding, the one-year period had expired. Judge Holtz- 
off may well have felt that since the intervenor had been 
diligent enough to file its initial suit in the District of 
Columbia within one year, permitting it to intervene 
shortly after the expiration of one year would not cir- 
cumvent the purposes of the statute. Finally, in Ameri- 
can Excavation, the claimant “was not in a position to 
ascertain the fact that another suit on the same bond was 
pending.” The court’s opinion does not disclose the spe- 
cific reasons why that claimant was not in such a posi- 
tion, but it is difficult to see how Reading could claim to 
fall in such a position:* Many, many creditors who 
worked on the Rabaut job with Reading intervened in 
time; the statutory notice provisions were substantially 
complied with; those notice provisions did not require that 
Hughes personally notify every subcontractor who worked 
on the Rabaut job that some of their number had inter- 
vened in a proceeding to recover alleged balances due on 


*In its motion to intervene below, Reading asserted that since it 
was a foreign corporation, it was “not versed or familiar with the 
laws of the District of Columbia” (J.A. 3, Paragraph 4). Naturally, 
this excuse is totally invalid on the part of a corporation that 
undertook over $100,000 worth of business in the District of Co- 
lumbia on the Rabaut job. 
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their contracts. Since American Excavation is distin- 
guishable from the present case, Appellee Reading was 
not entitled to intervene, and summary judgment in its 
favor should be reversed. 


However, even if one concludes that American Excava- 
tion applies, its holding is clearly contrary to the weight 
of authority cited on page 7 supra, to the, effect that 
the one-year limitations period is jurisdictional. There- 
fore, this Court, which has never previously passed on the 
construction of the one year limitations provision of 
§ 1-804, should reject the concept of unfettered “discre- 
tion” propounded in American Excavation. 


Il. Reading Has Presented No Ground Traditionally 
Considered By A Court Of Equity As A Prerequisite 
For Permitting A Claimant To Sue After The Limita- 
tions Period Governing That Suit Has Expired. 


No allegations of fraud or personal disability were 
raised by Reading below. However, Reading did assert 
below that on October 31, 1967, Joseph F. Hughes, the 
President of Hughes, told Arthur Benham, Jr., the Presi- 
dent of Reading, that Hughes “still remained unpaid by 
the District of Columbia” (J.A. 3. See also J.A. 4, 10). 


However, Reading made no allegation below that Jo- 
seph F, Hughes had told Mr. Benham that “completion 
and final settlement” of the contract, in the sense in which 
that term is defined in §.1-804, had not yet taken place. 
All parties agree that “completion and final settlement” 
of the contract for purposes of § 1-804 took place on Jan- 
uary 13, 1967. When he spoke with Mr. Benham on 
October 31, 1967, Joseph F. Hughes was simply speaking 
as a businessman, not as a lawyer, and was obviously 
referring to additional claims against the District which 
had arisen since January 13, 1967. Indeed, Reading itself 
conceded this point below: 


[I]n those instances where the defendant Hughes has 
denied receiving final payment from the District of 
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Columbia, the meaning of that denial is that Hughes 
allegedly has claims pending against the District of 
Columbia for additional compensation, not that 
Hughes has not received final payment as authorized 
by the final voucher dated January 18, 1967 [J.A. 
25, Paragraph 4] [Emphasis in original]. 


Since Reading has no equitable ground for avoiding the 
one year limitations provision of § 1-804, entry of sum- 
mary judgment in its favor was improper. 


CONCLUSION 


For the reasons stated above, this Court should reverse 
the decision of the District Court entering summary judg- 
ment in favor of Reading and should remand this case 
to the District Court with directions to dismiss Reading’s 
complaint. 


Respectfully submitted, 


JOHN P. ARNESS 

STEPHEN S. BoYNTON 

PETER F. ROUSSELOT 
815 Connecticut Avenue, N.W. 
Washington, D. C. 20006 


Attorneys for Appellants 
Hocan & HaRTSON 
Washington, D. C. 


Of Counsel 
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INDEX TO JOINT APPENDIX 


Relevant Docket Entries 


Motion of Reading Steel Products, Inc. to Intervene 
Nunc Pro Tunc as a Party Plaintiff 


Affidavit in Support of Motion to Intervene 
Memorandum of Points and Authorities 
Complaint of Intervenor Reading Steel Products, Ine. .. 


Opposition of Defendants to Motion of Reading Steel 
Products, Inc. to Intervene as a Party Plaintiff 


Points and Authorities of Reading Steel Products, Inc. 
in Reply to Defendants’ Opposition to the Motion to 
Intervene 


Supplemental Points and Authorities of Reading Steel 
Products, Inc. in Reply to Defendants’ Opposition to 
the Motion to Intervene 


Order Denying Motion of Reading Steel Products, Inc. 
to Intervene Nunc Pro Tunc as a Party Plaintiff 


Motion for Reconsideration and Amendment of Order 
Under Rule 59 


Points and Authorities in Support of Motion for Recon- 
sideration and Amendment of Order Under Rule 59... 


Reply of Defendants to Motion of Intervening Plaintiff 
Reading Steel Products, Inc. for Reconsideration and 
Amendment of Order Under Rule 59 


Order allowing Reading Steel Products, Inc. to Inter- 
vene as Party Plaintiff 


Answer of Defendants to Complaint of Intervening 
Plaintiff Reading Steel Products, Inc. 


Motion of Intervening Plaintiff, Reading Steel Prod- 
ucts, Inc. for Summary Judgment (Filed as a Joint 
motion and styled, Motion of Intervenors Flowers 
School Equipment Co., Inc., Gott’s Linoleum, Inc., 
Marenka Stainless Steel Corp. and Reading Steel 
Products, Inc. for Summary Judgment) 


INDEX TO JOINT APPENDIX (Continued) 


Statement of Material Facts in Support of Motion of 
Reading Steel Products, Inc. for Summary Judgment 
and Exhibits Attached Thereto (Filed as a joint 
pleading and styled, Statement of Material Facts in 
Support of Motion of Intervenors Gott’s Linoleum, 
Inc., Flowers School Equipment Co., Inc., Reading 
Steel Products, Inc. and Marenka Stainless Steel 
Corp. for Summary Judgment) 

Points and Authorities in Support of the Motion of 
Flowers School Equipment Co., Inc., Gotts Linoleum, 
Inc., Marenka Stainless Steel Corp. and Reading 
Steel Products, Inc. for Summary Judgment (and 


Affidavit of J. Bernard Vallandingham 


Opposition of Defendant to Motion for Summary Judg- 
ment of Intervening Plaintiff Reading Steel Prod- 
A CESSIBET Coreen een! cnenatensnrsecesenerertesceseemeenemn 


Order Granting Summary Judgment in Favor of Inter- 
vening Plaintiff Reading Steel Products, Inc 


Notice of Appeal of Summary Judgment Granted Inter- 
vening Plaintiff Reading Steel Products, Inc. 


J.A.1 
RELEVANT DOCKET ENTRIES 


Motion to Intervene, filed February 1, 1968 
Opposition to Motion to Intervene, filed February 6, 1968 


Reply to Opposition to Motion to Intervene, filed February 
8, 1968 


Supplemental Reply to Opposition to Motion to Intervene, 
filed February 12, 1968 


Order Denying Motion to Intervene, filed February 19, 
1968 


Motion for Reconsideration, filed February 29, 1968 
Reply to Motion for Reconsideration, filed March 5, 1968 
Answer to Complaint, filed March 21, 1968 * 

Order Granting Motion to Intervene, filed March 25, 1968 
Complaint, filed March 27, 1968 * 

Motion for Summary Judgment, filed April 4, 1968 


Opposition to Motion for Summary Judgment, filed May 
7, 1968 


Order Granting Motion for Summary Judgment, filed 
June 6, 1968 


Notice of Appeal, filed June 28, 1968 


* Although the Complaint had been appended to the Motion 
to Intervene (filed February 1, 1968), it was not formally 
docketed until March 27, 1968, six days after the Answer 
was docketed. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1818-67 


DISTRICT OF COLUMBIA, Ex Rel and For the Use and 
Benefit of NOLAND CoMPANY, INC. a corporation, 
Plaintiff, 
Vv. 


JOSEPH F. HucHES & Co., INC. a corporation 


Serve: C. T. Corporation System 
Registered Agent 
918 Sixteenth Street, N. W. 
Washington, D. C. 20006 


and 


RELIANCE INSURANCE COMPANY 
a Pennsylvania corporation 


Serve: Superintendent of Insurance for 
the District of Columbia 
1145 Nineteenth Street, N. W. 
Washington, D. C. 20086 


Defendants. 


MOTION OF READING STEEL PRODUCTS, INC. 
TO INTERVENE NUNC PRO TUNC 
AS A PARTY PLAINTIFF 


Reading Steel Products, Inc., a Pennsylvania Corpora- 
tion, moves this Court for leave to intervene nunc pro 
tune as a party plaintiff and to file its complaint herein, 
and as grounds therefor says: 


1. That the proposed intervenor is a creditor of the 
defendants by reason of the furnishing of labor and ma- 
terials for the construction of the Louis Charles Rabaut 
Junior High School, Washington, D. C., which is the sub- 


J.A.3 


ject matter of this action, all as more fully set forth in 
the proposed complaint of intervenor, a copy of which is 
attached hereto and made a part hereof by reference. 


2. The proposed intervenor had not been aware of the 
pending suit on the bond and only became aware of such 
fact on this date when the President of the company per- 
sonally examined the court records of this Court. 


3. That in response to demand for payment and per- 
sonal confrontation on October 31, 1967, by the President 
of the proposed intervenor, the President of Joseph F. 
Hughes & Co., Inc., Joseph F. Hughes, advised proposed 
intervenor, in the person of Arthur Benham, Jr., that the 
Joseph F. Hughes & Co., Ine. still remained unpaid by 
the District of Columbia and promised that proposed in- 
tervenor would be paid promptly upon receipt of final 
payment. 


4. Proposed intervenor is a foreign corporation, with 
its principal place of business outside the District of Co- 
lumbia, not versed or familiar with the laws of the Dis- 
trict of Columbia, and who reasonably relied upon the 
representation of the Joseph F. Hughes & Co., Ine. as 
assurance of prospective payment. 


5. That final settlement of the prime contract under 
which this claim arose was had on January 23, 1967. 


6. That the claim of the proposed intervenor will not 
prejudice or diminish the rights or amounts claimed by 
other claimants under the bond. 


MARVIN P. SADUR 
MarvIN P. SADUR 


Attorney for Proposed Intervenor 
Reading Steel Products, Inc. 

1835 K Street, N. W. 

Washington, D. C. 20006 

659-2550 


[Certificate of Service Omitted] 


J.A.4 


AFFIDAVIT IN SUPPORT OF 
MOTION TO INTERVENE 


DISTRICT OF COLUMBIA ) SS: 


Arthur Benham, Jr., having been first duly sworn, 
under oath, according to law, deposes and says: 


1. That he is President of the Reading Steel Products, 
Inc., a Pennsylvania corporation and makes this affidavit 
in its behalf. 


2. That there is due and owing from Joseph F. Hughes 
& Co., Ine. the sum of $14,651.80 for labor and material 
furnished to the Joseph F. Hughes & Co., Inc. for the con- 
struction of the Louis Charles Rabaut Junior High School, 
Washington, D. C. 


3. That said balance has been due and payable within 
thirty days after receipt of final payment by the Joseph 
F. Hughes & Co., Inc. from the District of Columbia. 


4. That Joseph F. Hughes, President of Joseph F. 
Hughes & Co., Inc., personally told affiant, on October 
31, 1967, that Joseph F. Hughes & Co., Inc. had not yet 
received final payment from the District of Columbia, and 
that upon receipt of said final payment the obligation to 
the Reading Steel Products, Inc. would be paid. 


5. That Reading Steel Products, Inc. relied upon said 
representation from Joseph F. Hughes. 


6. That after not having received any further com- 
munication from Joseph F. Hughes & Co., Inc., but being 
advised by an alleged trustee in bankruptcy that Joseph 
F. Hughes & Co., Inc. had made an assignment for the 
benefit of creditors, affiant, on this date, personally in- 
quired in the Clerk’s Office for the United States District 
Court for the District of Columbia as to any suit filed 
against Joseph F. Hughes & Co., Inc. and learned, for 
the first time, of the pending Civil Action No. 1818-67. 


J.A.5 


Immediately upon learning of the pending action, affiant 
consulted with the first attorney of record which came to 
his attention for the purpose of promptly taking whatever 
action is necessary to assert the claim of Reading Steel 
Products, Inc. 


7. That all factual representations in the Motion to 
Intervene are true as he verily believes, 


/s/ Arthur Benham, Jr. 
ARTHUR BENHAM, Jr. 


Subscribed and sworn to before me this 31st day of Janu- 
ary, 1968. 


/s/ Jeanne R. Buster 
JEANNE R. BUSTER 
Notary Public 
Commission Expires: 10-14-71 


[Caption Omitted] 
MEMORANDUM OF POINTS AND AUTHORITIES 


Title 1, Section 804, of the District of Columbia Code 
(1961 Edition, as amended) ; Rule 24(a) of the Federal 
Rules of Civil Procedure; and District of Columbia v. 
American Excavation Co., et al, 64 F.Supp. 19 (D.D.C. 
1946). 


Marvin P. Sapur 
Marvin P. Sapur 


Attorney for 

Reading Steel Products, Inc, 
1835 K Street, N. W. 
Washington, D. C. 20006 
659-2550 


J.A.6 
[Caption Omitted] 


COMPLAINT OF INTERVENOR 
READING STEEL PRODUCTS, INC. 


1. Jurisdiction of this cause is conferred by Title 1, 
Section 804, of the SE EEEACR of Columbia Code (1961 Edi- 
tion, as amended). 


2. On or about the 10th wae of August, 1964, defend- 
ant Joseph F. Hughes & Co., Inc. entered into a contract 
with the District of Columbia, Department of Buildings 
and Grounds, Washington, D. C., Contract No. 19450, 
for the construction of the Louis Charles Rabaut Junior 
High School, North Dakota and Kansas Avenues, N. W., 
Washington, D. C. 


3. On or about the same date, defendant Joseph F. 
Hughes & Co., Inc. and defendant Reliance Insurance 
Company executed and delivered to the District of Colum- 
bia a penal bond, pursuant to Title 1, Section 804, of the 
District of Columbia Code, in the amount of the contract 
price, with the obligation that defendant Joseph F. 
Hughes & Co., Inc. shall promptly make payments to all 
persons supplying labor and material in the prosecution 
of the work. 


4. On or about the 10th day of June, 1964, intervenor 
entered into a subcontract with defendant Joseph F. 
Hughes & Co., Inc. to furnish and install miscellaneous 
ironwork required in the construction of the aforesaid 
Louis Charles Rabaut Junior High School in accordance 
with the plans and specifications for the construction of 
said school for the contract price of $100,000.00, increased 
by change order to the agreed adjusted contract price of 
$104,182.00. 


5. Intervenor has satisfactorily completed all the work 
and furnished all the material required under its subcon- 
tract, but defendant Joseph F. Hughes & Co., Inc. has 
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paid therefor only the amount of $89,530.20, leaving due 
and unpaid the sum of $14,651.80. 


6. Under the terms of the aforesaid subcontract, final 
payment was due from defendant Joseph F. Hughes to 
intervenor within thirty (30) days after completion of 
the work required under the subcontracts and receipt by 
defendant Joseph F. Hughes & Co., Inc. of final payment 
therefor from the District of Columbia. Defendant J oseph 
F. Hughes & Co., Inc. received its final payment on or 
about the 23rd day of January, 1967. Despite numerous 
demands made upon defendant Joseph F. Hughes & Co., 
Inc. by intervenor, defendant Joseph F. Hughes & Co., 
Ine. has arbitrarily and wrongfully failed and refused to 
pay intervenor the balance due under the said subcontract 
in the sum of $14,651.80. 


7. Intervenor is entitled to interest upon the unpaid 
balance from the 28rd day of February, 1967. 


8. Under the terms of the aforesaid penal bond, inter- 


venor is entitled to judgment against both defendants. 


WHEREFORE, intervenor Reading Steel Products, Inc. 
demands judgment against defendants Joseph F. Hughes 
& Co., Inc. and Reliance Insurance Company in the amount 
of $14,651.80, plus interest from February 23, 1967, and 
costs of this suit. 


MarvIN P. SApuR 
MarvIN P. Sapur 


Attorney for Intervenor 

Reading Steel Products, Inc. 
1835 K Street, N. W. 
Washington, D. C. 20006 
659-2550 


J.A.8 
[Caption Omitted] 


OPPOSITION OF DEFENDANTS TO 
MOTION OF READING STEEL PRODUCTS, INC. 
TO INTERVENE AS A PARTY PLAINTIFF 


The defendants, Joseph F. Hughes & Co., Inc. and 
Reliance Insurance Company, respectfully oppose the mo- 
tion of Reading Steel Products, Inc. to intervene nunc pro 
tune in the above captioned action and for its reason 
therefor state that the Act under which the intervening 
plaintiff seeks to base its action specifically prohibits such 
claims after one year from the completion of the work 
after performance and final settlement. The Act states 
in part: 


That where a suit is instituted by a creditor or by 
creditors, only one action shall be brought, and any 
creditor may file his claim in such action and be made 
party thereto within one year after the completion 
of the work under said contract, and not later. 
[Emphasis added] D.C. Code § 1-804 (1967) 


The obvious purpose of this statute is to prohibit a 
continuation of claims being filed to the prejudice of the 
defendants. Although the defendants recognize that this 
limitation of one year is not jurisdictional and the court 
in its discretion can grant intervention after the expira- 
tion of one year, defendants respectfully submit that good 
cause has not been shown in the motion filed by the inter- 
vening plaintiff. As pointed out in the motion of the pro- 
posed intervening plaintiff, settlement of this prime con- 
tract occurred in January 1967 (intervening plaintiff 
states that it was January 23, 1967 but the date recog- 
nized by the District of Columbia was January 13, 1967). 
Consequently, it was the dilatory action by the proposed 
intervening plaintiff that caused the untimely motion for 
intervention. The above captioned suit has been pending 
in this Court since June 1967. 
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WHEREFORE, for the above reasons it is respectfully 
requested that the motion of Reading Steel Products, Inc. 
to intervene nunc pro tunc as a party plaintiff be denied. 


Hocan & HARTSON 


By /s/ Stephen S. Boynton 
STEPHEN 8. BOYNTON 
815 Connecticut Avenue 
Washington, D. C. 20006 


Attorney for Defendants 


[Certificate of Service Omitted] 
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[Caption Omitted] 


POINTS AND AUTHORITIES OF 
READING STEEL PRODUCTS, INC. IN REPLY 
TO DEFENDANTS’ OPPOSITION TO THE 
MOTION TO INTERVENE 


1. The opposition of defendants to the motion of Read- 
ing Steel Products, Inc. to intervene in this cause incor- 
rectly alleges that it was dilatory action by this proposed 
intervenor that caused the untimely motion. Defendants 
have ignored the contents of the affidavit filed with the 
Points and Authorities, in which the President of the pro- 
posed intervenor states that Joseph F. Hughes, President 
of defendant Joseph F. Hughes & Co., Inc., personally 
told affiant on the 31st day of October, 1967 that the 
Hughes Company had not yet received its final payment 
from the District of Columbia and that upon its receipt 
the balance owing to affiant would be paid. The affidavit 
further states that affiant relied upon this information 
from Joseph F. Hughes and did not know of the pendancy 
of this lawsuit until he personally inquired in the office 
of the Clerk of this Court on the 31st day of January, 
1968. He immediately contacted present counsel, and this 
Motion to Intervene was filed on the 1st day of February, 
1968. The conduct of the President of the Hughes Com- 
pany in misleading this intervenor as to the receipt of his 
final payment from the District of Columbia should be 
considered by the Court as justification for exercising its 
discretion and granting this intervention. 


2. In District of Columbia v. American Excavation Co., 
64 F.Supp. 19 (D.D.C. 1946), this Court, after holding 
that the one-year limitation period was not jurisdictional, 
exercised its discretion and granted intervention pursuant 
to a motion filed seven (7) days after the expiration of 
the limitation. The language in that decision is persuasive 
here: 


It is the opinion of this court that the limitation 
is not jurisdictional. It must be assumed that the 
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Congress, in passing such a statute, was acting rea- 
sonably. It has been said again and again that all 
statutes must have a sensible construction and one 
that would not work an obvious injustice, 


Let us assume that a suit on a bond has been filed, 
and another claimant desires to assert his rights. He 
would have no way of ascertaining that a suit had 
been brought unless he examines in the Clerk’s office 
the file of every suit instituted within the preceding 
year. This is a burden that Congress surely could 
not have intended to place on any claimant. I think 
that if it appears that a claimant has not been aware 
of the pendency of another suit, and becomes aware 
of that fact after the expiration of a year, the court 
has authority, in the exercise of sound discretion, to 
grant leave to intervene nunc pro tune. Such a rule 
is in the interest of justice. 


FRANCIS J. PELLAND 
FRANCIS J. PELLAND 


Attorney for Intervenor 
1835 K Street, N. W. 
Washington, D. C. 20006 
659-2550 


[Certificate of Service Omitted] 


J.A. 12 
[Caption Omitted] 


SUPPLEMENTAL POINTS AND AUTHORITIES OF 
READING STEEL PRODUCTS, INC. IN REPLY 
TO DEFENDANTS’ OPPOSITION TO THE 
MOTION TO INTERVENE 


1. By letter dated June 7, 1967, intervenor Reading 
Steel Products, Inc. advised Hogan & Hartson, counsel 
for defendant Reliance Insurance Company, of its unpaid 
balance in the sum of $14,661.80 owing from Joseph F. 
Hughes & Co., Inc. for work performed at the Rabaut 
Junior High School. 


2. By letter dated December 26, 1967, intervenor Read- 
ing Steel Products, Inc. advised defendant Reliance In- 
surance Company of its aforesaid unpaid balance owing 
from defendant Joseph F. Hughes & Co., Inc. on the sub- 
ject job. Defendant Reliance Insurance Company, over 
the signature of C. W. Kuhn, Manager of the Bond Claims 
Department, by letter dated January 26, 1968 advised 
intervenor Reading Steel Products, Inc.: 


Your letter of December 26 is the first communi- 
cation that we received in connection with any claim 
by Reading Steel Products Ine. in this matter. The 
time within which to bring suit against us has ex- 
pired. Consequently, any liability we may have had 
has expired. 


We wish it understood that we fully reserve all 
rights and defenses we may have in the matter. 


8. It is apparent that defendant Reliance Insurance 
Company or its counsel had notice of this claim as early 
as June of 1967. Intervenor’s letter of December 26, 1967 
was mailed to defendant Reliance Insurance Company 
eighteen (18) days before the expiration of the one year 
limitation. The conduct of defendant Reliance Insurance 
Company in waiting one month before replying to inter- 
venor’s demand, and thereby allowing the one year limi- 
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tation to expire, should be considered by this Court as 
justification for exercising its discretion and granting 
this intervention. 


FRANCIS J. PELLAND 
FRANCIS J. PELLAND 


Attorney for Intervenor 

Reading Steel Products, Inc. 
1835 K Street, N. W. 
Washington, D. C. 20006 
659-2550 


[Certificate of Service Omitted] 
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ORDER 


Upon consideration of the motion of Reading Steel 
Products, Inc. to intervene nunc pro tunc as a party plain- 
tiff filed herein, February 1, 1968 it is this 19th day of 
February, 1968, 


ORDERED that the said motion be and the same hereby 
is denied. 


RosBerT M. STEARNS, Clerk 


By /s/ VIRGINIA DIER 
Deputy Clerk 


MATTHEW F. McGuIRE 
Presiding Judge 


N. 
2 copies 


J.A.14 
[Caption Omitted] 


MOTION FOR RECONSIDERATION AND 
AMENDMENT OF ORDER UNDER RULE 59 


Reading Steel Products, Inc. moves this Court to re- 
consider and amend its Order of February 19, 1968 and 
allow the intervention of Reading Steel Products, Inc. for 
the reasons set forth in the Points and Authorities at- 
tached hereto and filed herewith. 


‘MARVIN P. SADUR 
‘MARVIN P. SADUR 


FRANCIS J. PELLAND 
FRANCIS J. PELLAND 


Attorneys for Intervenor 

Reading Steel Products, Inc. 
1835 K Street, N. W. 
Washington, D. C. 20006 
659-2550 


[Certificate of ‘Service Omitted] 
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POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION FOR RECONSIDERATION AND 
AMENDMENT OF ORDER UNDER RULE 59 


1. When the undersigned as counsel for Reading Steel 
Products, Ine. filed the Motion to Intervene on or about 
the Ist day of February, 1968, they did not believe an 
oral hearing would be necessary and, accordingly, did 
not request that the Motion be scheduled for hearing. 
When defendants filed their Opposition to the Motion to 
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Intervene, however, intervenor’s counsel believed that the 
matter would be assigned a hearing date pursuant to the 
Court’s discretion, and, accordingly, the Points and Au- 
thorities and the Supplemental Points and Authorities 
filed in reply to defendants’ Opposition did not include a 
request for an oral hearing. The undersigned believe that 
the seriousness of this matter warrants oral argument 
and that it was only through inadvertence that an oral 
hearing was not scheduled. Counsel further believe that 
upon consideration of the memoranda and oral argument 
the Court should make findings of fact and conclusions of 
law upon which the final decision will be based. 


2. Reading Steel Products, Inc. is a Pennsylvania cor- 
poration and is unfamiliar with the local procedures in- 
volved in protecting its rights under the bond required 
by the District of Columbia Code, Title 1, Section 804. 
As shown by the Affidavit of its President filed with the 
Motion to Intervene, the untrue representation of defend- 
ant Hughes induced him not to make inquiry in the Clerk’s 
Office of this Court until one day before the Motion to 
Intervene was filed. Further, it is shown in the Supple- 
mental Points and Authorities that this claimant did in- 
quire of counsel for the defendants concerning its unpaid 
balance by letter dated June 7, 1967, which letter was 
never answered, and that it later inquired directly of 
defendant Reliance by letter dated December 26, 1967, 
which letter Reliance did not answer for thirty (30) days 
or eighteen (18) days after the one-year limitation had 
expired, indicating that Reliance deliberately and inten- 
tionally waited for the limitation period to expire before 
advising claimant by letter dated January 26, 1968 that 
the time for making claim against Reliance had run out. 
These circumstances suggest diligence on the part of claim- 
ant and overreaching or inequitable conduct on the part 
of defendants which justify this Court in exercising its 
discretion and permitting the intervention. District of 
Columbia v. American Excavation Co., et al, 64 F.Supp. 
19 (D.D.C. 1946). 
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3. The District of Columbia Code, Title 1, Section 804 
(1967 ed.) reads in part as follows: 


That in all suits instituted under the provisions of 
this section such personal notice of the pendency of 
such suits, informing them of their right to inter- 
vene as the court may order, shall be given to all 
known creditors, and in addition thereto notice of 
publication in some newspaper of general circulation, 
published in the District of Columbia, for at least 
three successive weeks, the last publication to be at 
least three months before the time limited therefor. 


This claimant was never given personal notice of the 
pendency of this suit by anyone, although the Code pro- 
vides that the Court may order same to be done, and there 
has never been a notice by publication in any newspaper, 
although that is required by the above provision. The 
purpose of the notice requirements is to prevent, as far 
as possible, a creditor from being unable to recover his 


just contract balance because he did not know that the 
prime contract had been completed or that the one suit 
permitted under the statute had been filed. Reading Steel 
Products, Inc. believes that it would be improper, inequi- 
table and an abuse of discretion if its Motion to Intervene 
is not granted under these circumstances. 


MaRvVIN P. SADUR 
MARVIN P. SADUR 


FRANCIS J. PELLAND 

FRANCIS J. PELLAND 

Attorneys for Intervenor 
Reading Steel Products, Inc. 


1835 K Street, N. W. 
Washington, D. C. 20006 
659-2550 


J.A.17 
[Caption Omitted] 


REPLY OF DEFENDANTS TO MOTION OF 
INTERVENING PLAINTIFF READING STEEL 
PRODUCTS, INC. FOR RECONSIDERATION 
AND AMENDMENT OF ORDER UNDER RULE 59 


Comes now the defendants Joseph F. Hughes & Co., 
Inc. and Reliance Insurance Company and respectfully 
opposes the Motion of the intervening plaintiff Reading 
Steel Products, Inc. regarding the Order of this Court of 
February 19, 1968 denying the intervention of Reading 
Steel Products, Inc. to intervene nunc pro tunc wherein 
the intervening plaintiff seeks to have this Court to re- 
consider and amend said Order and allow the intervention 
of Reading Steel Products, Inc. 


There is nothing in the Memorandum of Points and Au- 
thorities filed by intervening plaintiff which would offer 
meritorious grounds upon which the Court should recon- 
sider or amend the Order. The intervening plaintiff as- 
serts that the claimant was never given personal notice 
of the pendency of this suit by anyone, although the code 
provisions under which this suit is brought so provides 
D. C. Code § 1-804 (1967) as the file of this case will in- 
dicate the defendants sought to require such publication. 
However, after oral argument and the presentation of 
the Memorandum of Points and Authorities Judge Alex- 
ander Holtzoff, on October, 1967, dered such request for 
publication. Further, it is obvious that the publication 
requirement is a requisite for the claimants and inter- 
venors and such publication is not the burden of the de- 
fendants as indicated by the following language: 


That in all suits instituted under the provisions of 
this section such personal notice of the pending of 
such suit, informing them of their right to intervene 
as the Court may Order, shall be given all known 
creditors, .... D. C. Code § 1-804 (1967). 
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The remaining grounds asserted by the intervening 
plaintiff are in essence based upon the erroneous conclu- 
sion that the defendants have the burden of informing a 
potential claimant of his legal rights which is factually 
unfounded and legally untenable. 


WHEREFORE, it is respectfully submitted that the 
Motion of the intervening Plaintiff Reading Steel Prod- 
ucts, Inc. for Reconsideration and Amendment of the 
Order under Rule 59 be denied and that the Order of 
February 19, 1968 denying the Intervention be sustained. 


Hocan & HARTSON 


By /s/ Stephen S. Boynton 
STEPHEN S. BOYNTON 
815 Connecticut Ave., N. W. 
Washington, D. C. 20006 


Attorney for Defendants 


[Certificate of Service Omitted] 
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[Caption Omitted] 
ORDER 


Upon the Motion of Reading Steel Products, Inc. for 
reconsideration and amendment of the Order of this Court 
dated February 19, 1968 denying the Motion of the said 
Reading Steel Products, Inc. to intervene as a party plain- 
tiff, the matter having come before this Court on the 
18th day of March, 1968, and the parties heard, it is, this 
25th day of March, 1968, 

ORDERED, that the Motion of Reading Steel Products, 
Inc. for reconsideration and amendment of the aforesaid 
Order of this Court of February 19, 1968 be, and it here- 
by is, granted; and it is further 


ORDERED, that Reading Steel Products, Inc. be, and 
it hereby is, allowed to intervene as a party plaintiff, and 
that the Complaint attached to the Motion to Intervene 
be, and it hereby is, allowed to be filed intervening in 


this cause. 


/8/ Matthew F. McGuire 
Judge 


[Certificate of Service Omitted] 


J.A. 20 
[Caption Omitted] 


ANSWER OF DEFENDANTS TO COMPLAINT 
OF INTERVENING PLAINTIFF 
READING STEEL PRODUCTS, INC. 


First Defense 
1. The complaint fails to state a cause of action upon 
which relief can be granted to the intervening plaintiff. 
Second Defense 
1. That the complaint is barred by the limitations im- 
posed under D. C. Code § 1-804 (1967). 
Third Defense 


1. Defendants admit that there was a contract between 
the intervening plaintiff and defendant Joseph F. Hughes 
& Co., Inc. and refer to its terms regarding all allegations 
involving this contract. 


2. Defendants assert that no amount is due the inter- 
vening plaintiff until it has complied with the terms of 
its subcontract. 


8. Defendants deny that defendant Joseph F. Hughes 
& Co., Inc. breached its contract with the intervening 
plaintiff. ; 


4. Defendants deny that they are indebted to the inter- 
vening plaintiff in the amount claimed. 


HoGaNn & HARTSON 


By /s/ Stephen S. Boynton 
' §TEPHEN S. BOYNTON 
815 Connecticut Ave., N. W. 
Washington, D. C. 20006 


Attorney for Defendants 


[Certificate of Service Omitted] 
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[Caption Omitted] 


MOTION OF INTERVENORS FLOWERS 
SCHOOL EQUIPMENT CO., INC., GOTTS 
LINOLEUM, INC., MARENKA STAINLESS 
STEEL CORP. AND READING STEEL 
PRODUCTS, INC. FOR SUMMARY JUDGMENT 


The above named intervenors move this Court for sum- 
mary judgment on their respective claims against defend- 
ants, Joseph F. Hughes, & Co., Inc. and Reliance Insur- 
ance Company, on the ground that there is no genuine 
dispute as to any material fact and that each of said in- 
tervenors is entitled to judgment as a matter of law. 


MARVIN P. SaDuR 
MarvIN P. SaDuR 


FRANCIS J. PELLAND 


FRANCIS J. PELLAND 


Attorneys for Intervenors 


1835 K Street, N. W. 
Washington, D. C. 20006 
659-2550 


[Certificate of Service Omitted] 
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[Caption Omitted] 


STATEMENT OF MATERIAL FACTS 
IN SUPPORT OF MOTION OF INTERVENORS, 
GOTT’S LINOLEUM, INC. 
FLOWERS SCHOOL EQUIPMENT CO., INC. 
READING STEEL PRODUCTS, INC. 
MARENKA STAINLESS STEEL CORPORATION 
FOR SUMMARY JUDGMENT 


1. Each of the above intervenors moving for summary 
judgment has fully performed all work and supplied all 
materials required of it in full compliance with its sub- 
contract with defendant, Joseph F. Hughes & Co., Inc., 
on the Louis Charles Rabaut Junior High School. 


2. Final settlement and payment of the prime contract 
between defendant Hughes and the District of Columbia 
for the construction of the said Louis Charles Rabaut 
Junior High School took place on or about January 18, 
1967. 


3. Paragraph 7 of the subcontracts of each of the subject 
intervenors provides that the full subcontract price is to 
be paid by defendant Hughes “within 30 days after final 
completion of all the work required hereunder by this sub- 
contractor and its acceptance by the owner or the super- 
vising engineer or architect and receipt by the contractor 
of final payment therefor.” Defendant Hughes received 
this final payment on or about January 18, 1967 and was 
obligated to pay the remaining subcontract balances to 
each of the subject intervenors on or before the 13th day 
of February, 1967. 


4, There is no backcharge, setoff or other credit or de- 
duction to be applied to the subcontract balances owing 
to each of the subject intervenors, which balances are 
shown in the affidavits of their respective corporate offi- 
cers. 
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5. None of the subject intervenors has any interest in 
or claim upon any of the funds that defendant Hughes 
may be seeking from the District of Columbia as addi- 
tional compensation for the work required under its prime 
contract. 


6. Defendant, Reliance Insurance Company, executed 
the labor and material payment bond on the subject job 
and is jointly and severally liable with defendant Hughes 
for the subcontract balances claimed. 


MARVIN P. SADUR 


MARVIN P. SADUR 


FRANCIS J. PELLAND 
FRANCIS J. PELLAND 
Attorneys for Intervenors 


1835 K Street, N. W. 
Washington, D. C. 20006 
659-2550 


(Certificate of Service Omitted] 
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[Caption Omitted] 


POINTS AND AUTHORITIES IN SUPPORT OF 
THE MOTION OF FLOWERS SCHOOL EQUIPMENT 
CO., INC., GOTTS LINOLEUM, INC., MARENKA 
STAINLESS STEEL CORP. AND READING STEEL 
PRODUCTS, INC. FOR SUMMARY JUDGMENT 


1. Rule 56 of the Federal Rules of Civil Procedure. 


2. The attached affidavits of the respective officers of 
each of the subject intervenors show that each has fully 
performed all work and supplied all materials required 
of it in full compliance with its subcontract with defend- 
ant Joseph F. Hughes & Co., Inc. on the Louis Charles 
Rabaut Junior High School. 


3. Final settlement and payment of the prime contract 
between defendant Hughes and the District of Columbia 
for the construction of the Louis Charles Rabaut Junior 


High School took place on or about January 13, 1967, as 
is established by the following documents, copies of which 
are attached hereto and incorporated herein: 


(a) Affidavit of James A. Blaser, Director of 
Buildings and Grounds, filed in this cause on or about 
the 11th day of August, 1967. 


(b) Letter dated June 21, 1967 from N. C. Misgen, 
Assistant Chief, Construction Management Division, 
Department of Buildings and Grounds for the Dis- 
trict of Columbia, to Marvin P. Sadur. 


(ce) Letter dated June 20, 1967 from Walter N. 
Tobriner, President of the Board of Commissioners 
for the District of Columbia, to the Honorable Joel 
T. Broyhill, responding to the June 12, 1967 letter 
from Joel T. Broyhill. 


The fact of final completion and acceptance of the prime 
contract as of January 18, 1967 is acknowledged and ad- 
mitted by defendants in their Opposition to Motion of 
Reading Steel Products, Inc. to Intervene as a Party 
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Plaintiff, filed in this cause on or about the 6th day of 
February, 1968, a copy of which pleading is attached 
hereto. 


4. The subcontracts of each of the subject intervenors, 
attached to the respective affidavits of their corporate 
officers, provide in identical language in paragraph 7 
thereof that the full subcontract price is to be paid by 
defendant Hughes “within thirty days after final comple- 
tion of all the work required hereunder by the subcon- 
tractor and its acceptance by the owner or the supervis- 
ing engineer or architect and receipt by the contractor 
of final payment therefor.” In their Answers to the Com- 
plaints of the subject intervenors, the defendants do not 
deny the allegation in the respective Complaints that de- 
fendant Hughes has received its final payment pursuant 
to the final acceptance of the prime contract by the Dis- 
trict of Columbia; rather, the defendants have pleaded 
merely a general denial of liability to each of these Com- 
plaints. Further, in those instances where the defendant 
Hughes has denied receiving final payment from the Dis- 
trict of Columbia, the meaning of that denial is that 
Hughes allegedly has claims pending against the District 
of Columbia for additional compensation, not that Hughes 
has not received final payment as authorized by the final 
voucher dated January 18, 1967. This is shown by the 
aforesaid letter from Walter N. Tobriner to J. oel T. Broy- 
hill, in which Mr. Tobriner states that the final payments 
made to defendant Hughes on January 18, 1967 and De- 
cember 15, 1966 on the Rabaut and Roper schools respec- 
tively 


included all retainage and cover all money due from 
the District of Columbia except under five disputes, 
recognized at the time of final payment, which might 
be found in the contractor’s favor. Presently, the 
Contracting Officer has denied the contractor’s re 
quests. 


As is shown by the affidavits attached hereto, no portion 
of any of the amounts that Hughes is allegedly claiming 
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from the District of Columbia as additional compensation 
belongs to any of the intervenors herein moving for sum- 
mary judgment, and none of these intervenors has any 
knowledge or interest in said alleged claims of defendant 
Hughes. Consequently, the subcontract balances being 
claimed by these intervenors are not affected in any way 
by said alleged claims of defendant Hughes. 


The defendants’ Answers to these Complaints are sub- 
stantially identical to their Answers to the approximately 
two dozen other intervening Complaints filed in this cause, 
and they reflect unmeritorious and improper attempts to 
delay payment of just debts contrary to Rules 9 and 11 
of the Federal Rules of Civil Procedure. The language of 
the Court in Bros, Inc. v. W. E. Grace Mfg. Co., 261 F. 
2d 428 (5th Cir. 1958), is appropriate: 


Summary judgment is a marvelous instrument in 
expediting the administration of justice. It is the 
means by which causes or defenses with no real merit 
are weeded out without the hazard of a decision on 
an artificial situation described by artful pleadings, 
or without the cost in precious judicial time of a long 
protracted trial which ends with a determination 
that, on the facts viewed most favorably to a party, 
the claim or defense is not good as a matter of law. 


5. The defense stated by defendants in their Answer 
that the intervening plaintiffs have not complied with 
the terms of their subcontracts is a sham and should be 
stricken by this Court. Counsel for these intervening 
plaintiffs believe and therefore represent to the Court 
that the defendants, by stating that plaintiffs have not 
complied with the terms of their subcontracts, have ref- 
erence to the one-year warranty period, it being the posi- 
tion of defendants that the full subcontract amounts are 
not payable until one year from the date of final comple- 
tion and acceptance of the prime contract. This is evi- 
denced by the Answers of defendant Hughes to the Inter- 
rogatories of intervening plaintiffs Charles G. Stott & Co., 
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Ine. and Schemenauer Manufacturing Company, copies of 
which Answers are attached hereto. Not only is this de- 
fense untenable, but it is otherwise unavailing since the 
one-year warranty period in fact expired on January 13, 
1968. 


6. There is no dispute that Reliance Insurance Com- 
pany executed the labor and material payment bond on 
the subject job, as is shown by defendant Reliance Insur- 
ance Company’s failure to deny the allegation thereof in 
the Complaint and by the aforesaid letter of June 21, 
1967 from N. C. Misgen to Marvin P. Sadur. 


7. Under the terms and conditions of paragraph 7 of 
the aforesaid subcontracts, each of the intervenors who 
is herein moving for a summary judgment was entitled 
to be paid its full contract balance on or before February 
13, 1967, which is thirty (30) days after the date on 
which the final voucher was approved by the District of 
Columbia and final payment delivered to defendant 
Hughes. The amount of each claim is a sum certain, liqui- 
dated as of February 13, 1967, and each claimant can 
be fully compensated for the improper denial of the use 
of its money only by including interest as an element of 
damages, which is within the discretion of this Court pur- 
suant to $ 15-109 of the D C Code (1967 ed.) and is 
properly allowable under the present circumstances. Royal 
Indemnity Co. v. United States, 318 U.S. 289, 85 L.ed. 
1361, rehearing denied, 314 U.S. 708, 86 L.ed. 565 (1941) ; 
Clarke Baridon, Inc. v. Merritt-Chapman & Scott Corp., 
311 F.2d 389 (4th Cir. 1962). 


8. The only dispute as to any material fact that is 
apparent on the face of these pleadings involves the 
Counter-Claim filed against Gotts Linoleum, Inc. in the 
amount of $3,000.00. As is shown by the attached affi- 
davit of the President of Gotts Linoleum, Inc., there is a 
dispute over the work performed by Gotts Linoleum on 
the Daniel C. Roper School (Civil Action 1636-67), but 
there is no dispute over the work performed on the Rabaut 
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School, which is the subject of this Motion for Summary 
Judgment. Counsel for this intervenor has been advised 
by a representative of the Department of Building and 
Grounds of the District of Columbia that the work per- 
formed by Gotts Linoleum, Inc. on the Rabaut School has 
been and continues to be satisfactory from the time it 
was installed but that there are problems concerning the 
linoleum on the Roper School. Further, counsel for the 
defendants has acknowledged to counsel for this inter- 
venor that there is no dispute concerning the work per- 
formed by Gotts Linoleum on the Rabaut School. The 
Court will note that the wording of the Counter-Claim in 
this action against Gotts Linoleum, Inc. is identical to 
the wording of the Counter-Claim in 1636-67. Based upon 
the statements of the President of Gotts Linoleum, Inc., 
the statements of the representative from the Department 
of Buildings and Grounds, and the statements of counsel 
for defendants, we believe and therefore represent to this 
Court that the Counter-Claim filed by the defendants in 
this cause against Gotts Linoleum, Inc. is an inadvertent 
and erroneous duplication of the Counter-Claim filed in 
1636-67 and that there is in fact no dispute relating to 
the work performed by Gotts Linoleum, Inc. on the Rabaut 
School. 


MarvIN P. SADUR 
MARVIN P. SADUR 


FRANCIS J. PELLAND 
FRANCIS J. PELLAND 
Attorneys for Intervenors 


1885 K Street, N. W. 
Washington, D. C. 20006 
659-2550 
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AFFIDAVIT OF JAMES A. BLASER 


James A. Blaser, being duly sworn on oath, deposes 
and says: 


That he is Director of Buildings and Grounds for the 
District of Columbia and that as such he is responsible 
for the letting, administration, and supervision of con- 
struction contracts for various public buildings and 
grounds in and for the District of Columbia; that D. C. 
Contract No. C-19450 for the construction of Louis 
Charles Rabaut Junior High School, North Dakota and 
Kansas Avenues, N. W., in Washington, D. C., was such 
a contract within his jurisdiction and was administered 
by his department; 


That in the administration of contracts and public 
grounds, various inspectors from his department make 
periodic reports on each contract as to the work done and 
the materials used; that from these reports, vouchers for 
miscellaneous payments are prepared by the accounting 
division within the department of buildings and grounds 
and are the basis of payment by the District of Columbia; 
that after a contract has been completed, final determina- 
tion of any amount due to the contractor under the con- 
tract is made in his department and a final voucher is 
prepared in accordance therewith; that final approval is 
made when he executes the final voucher; that thereafter 
the final voucher is sent to the Finance Office of the 
District of Columbia for final payment. 


That the attached exhibit is a copy of a voucher for 
miscellaneous payments prepared January 12, 1967, which 
was the final voucher in connection with the District of 
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Columbia Contract No. C-19450; and that said final 
voucher was signed and finally approved by him as Direc- 
tor of Buildings and Grounds on January 13, 1967 at 
which time it was sent to the Finance Office for final 


payment. 


/s/ James A. Blaser 
JAMES A. BLASER 


Subscribed and sworn to before me this 7th day of 
August, 1967. 


Norin K. Shurlso 
Notary Public—D. C. 


My commission expires 6/30, 1972. 


J.A. 31 
Received, June 22, 1967 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF BUILDINGS AND GROUNDS 
300 Indiana Avenue, NW. 
Washington, D. C. 20001 


[SEAL] 


Address Reply to 
Director of Buildings and Grounds 


Marvin P. Sadur 
Attorney At Law 

1835 K Street, N. W. 
Washington, D. C. 20006 


June 21, 1967 
Attention: Mr. Frank Pelland 


Subj: Contract No. 19450 
Rabaut Junior High School— 
Contract No. 19467 
Roper Junior High School— 
Claim for Money Due 


Dear Sir: 


Reference is made to your inquiry of June 19, 1967, 
regarding payment for work performed under subject 
contract. 


With regard to your claim, your attention is invited to 
the enclosed circular which the District of Columbia is- 
sues for the information and guidance of those interested 
in claims for material, equipment and/or labor furnished 
under contracts for publie buildings or works, or for re- 
pairs or improvements thereon. This circular quotes in 
full the Act of 1982 which makes mandatory a 100% 
performance and payment bond for all District of Colum- 
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bia contracts for public buildings or public works and 
explains in detail the position of the District of Columbia 
with regard to subcontractors. 


Your attention is drawn to the time limitations set 
forth in the Act. If the District does not bring suit on 
the bond within six months after settlement under the 
contract, then any unpaid creditors may bring suit in the 
District Court in the name of the District. Such suit 
must be brought within one year from final settlement. 
Final settlement, as defined by the District Court, is the 
date the final voucher is signed by the Contracting Officer. 


For your further information, please be advised that 
the name of the bonding company is Reliance Insurance 
Company and that the final voucher was approved and 
signed on January 18, 1967, for Rabaut Junior High 
School and on December 15, 1966 for Roper Junior High 
School. 


We trust that this information will serve to clarify 
the position of the District of Columbia with regard to 
your claim, and will be helpful to you in your further 
consideration of this matter. 


Very truly yours, 


| /s/ N. C. Misgen 
N. C. MISGEN 
Assistant Chief, 
Construction Management Division 


Enclosure: 
Circular 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICE 
Washington, D. C. 20004 
[Emblem] 


F. E. RopsHaw Board of Commissioners 
Secretary WALTER N. ToBRINER 
President 


JOHN B. DuNcAN 
RoBert E. Mate 
Brigadier General, U. S, Army 


The Honorable Joe] T. Broyhill 
United States House of Representatives 
Washington, D. C. 20515 


Dear Mr, Broyhill: 


Responding to your June 12, 1967 letter, a careful re- 
view has been made of the current status of the two exist- 
ing contracts between the Hughes Company and the Dis- 


trict of Columbia, namely; Nos. 19450 and 19467 for con- 
struction of the Charles Rabaut and Daniel C. Roper 
Junior High Schools, respectively. The Williams High 
School is the responsibility of another jurisdiction, 


I am informed by the Contracting Officer, Mr. James 
A. Blaser, Director, Department of Buildings and Grounds 
that construction under their two ¢ 


requests, 
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Three disputes, totaling Hughes’ requested amount of 
$35,099.51 are outstanding at Rabaut. Similarly, two 
disputes, totaling $190,971.78 are outstanding at Roper. 
Two Rabaut disputes totaling $5,426.30 are being re- 
viewed by the District of Columbia Contract Appeals 
Board. The remaining three disputes ($220,644.99) are 
being reviewed by the Office of The Corporation Counsel, 
District of Columbia, and the Department of Buildings 
and Grounds. I understand formal negotiations with the 
contractor will start shortly and be concluded as soon as 
agreements are reached. In the interim, informal fact 
finding discussions are being held with the contractor. 
These actions do not preclude payment for work under 
the basic contracts and to the best of our knowledge, Gott 
is not involved in these disputes. 


We do not know the contractual arrangements between 
Hughes and his subcontractors concerning “guarantee” 
corrections under the contracts. At the present time we 
know of no such items involving Gott at Rabaut; we un- 


derstand Gott is responsible to Hughes for correcting two 
such minor items at Roper. Normally, these corrective 
items should not preclude payments under an agreement 
between the prime contractor and his subcontractor. 


In view of the foregoing, it would appear that Joseph 
F. Hughes & Company could contractually make final set- 
tlement, under the Rabaut contract, with Gott’s Linoleum, 
Incorporated. 


The correspondence you requested returned is enclosed 
herewith. 


Sincerely yours, 


/s/ Walter N. Tobriner 
President 
Board of Commissioners, D. C. 
Enclosures: 


Ltrs. dtd 6-6-67 and 6-7-67 
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AFFIDAVIT 


I, J. BERNARD VALLANDINGHA\, state that I am 
the former Executive Vice President of Joseph F. 
Hughes & Co., Inc. and am familiar with Contract No. 
401-24 between Joseph F. Hughes & Co., Inc. and Read- 
ing Steel Products, Inc. relative to the construction of the 
Louis Charles Rabaut Junior High School constructed in 
Washington, D. C. wherein Joseph F. Hughes & Co., Ine. 
was the prime contractor and Reading Steel Products, 
Inc. was a subcontractor, and that on personal knowledge 
and belief state that the following is an accurate and 
valid summary of the contract, payments, extras and the 
amount presently due and owing: 


Original Contract $100,000.00 6/10/64 
Extra 1 470.00 4/23/65 
Extra 2 1,214.00 12/ 9/65 
Extra 3 857.00 2/24/66 
Extra 4 437.00 3/15/66 
Extra 5 308.00 12/19/66 
Extra 6 668.00 12/30/66 
Adjusted Contract $103,454.00 

Total Payment 89,530.00 


Total Amount Due & Owing $ 13,924.00 


/s/ J. Bernard Vallandingham, Jr. 
J. BERNARD VALLANDINGHAM, JR. 


Sworn to and subscribed before me this 21st day of 
May, 1968. 


/s/ Joseph A. Kaptain 
Notary Public 


My Commission expires: July 1, 1969 


J.A. 36 
[Caption Omitted] 


OPPOSITION OF DEFENDANT TO MOTION 
FOR SUMMARY JUDGMENT OF INTERVENING 
PLAINTIFF READING STEEL PRODUCTS, INC. 


Defendants respectfully oppose the Motion for Summary 
Judgment filed by the Intervening Plaintiff on the ground 
that genuine issues of material fact exists to the amount 
claimed to be due and as to whether or not the claim is 
properly before the Court. 


A. Timely Intervention 


The Intervening Plaintiff seeks to bring its claim under 
the provisions of the District of Columbia Code, Title I, 
§ 804 which states in part: 


[T]hat where a suit is instituted, only one action 
shall be brought, and any creditor may file his claim 
in such action and be made a party thereto within 
one year after the completion of the work under said 


contract, and not later. [Emphasis added] D.C. Code 
§ 1-804 (1967). 


On January 18, 1967 the final voucher for the prime 
contract was signed and approved by the Director of 
Buildings and Grounds for the District of Columbia. 
[Affidavit of James A. Blaser, attached to Intervening 
Plaintiff’s Motion for Summary Judgment]. The Motion 
of Reading Steel Products, Inc. to Intervene Nune Pro 
Tune was not filed until. February 1, 1968, thus being 
untimely on its face. Defendants filed a Motion to Dis- 
miss which was granted February 1, 1968 but was sub- 
sequently reversed in March 25, 1968 upon a hearing of 
the Intervening Plaintiff’s Motion for Reconsideration. 


The grounds upon which the Intervening Plaintiff claims 
entitlement to intervene are basically the following: 


(a) That in response to demand for payment and 
personal confrontation on October 31, 1967, by Presi- 
dent of the proposed intervenor, the President of 
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Joseph F. Hughes & Co., Inc., Joseph F. Hughes, 
advised the proposed intervenor, in the person of 
Arthur Benham, Jr., that the Joseph F. Hughes & 
Co., Inc. still remained unpaid by the District of 
Columbia and promised that proposed intervenor 
would be paid promptly upon receipt of final pay- 
ment. [Motion of Reading Steel Products, Inc. to 
Intervene Nunc Pro Tunc As A Party Plaintiff, para- 
graph # 3, Certificate of Service January 31, 1968]. 
(b) That “[b]y letter dated December 20, 1967 in- 
tervenor Reading Steel Products, Inc. advised defend- 
ant Reliance Insurance Company of its aforesaid un- 
paid balance owing from defendant Joseph F. Hughes 
& Co., Inc. on the subject job” . . . [and since the 
defendant Reliance Insurance Company did not reply 
until January 26, 1968] “[t]he conduct of the de- 
fendant Reliance Insurance Company in waiting one 
month before replying to intervenor’s demand, and 
thereby allowing the one year limitation to expire, 
should be considered by this Court justification for 
exercising its discretion and granting this interven- 
tion” [Supplemental Points and Authorities of Read- 
ing Steel Products, Inc. In Reply To Defendant’s 
Opposition to Motion to Intervene, paragraph #’s2 
& 3, Certificate of Service, February 9, 1968]. 


(ec) That “[i]n District of Columbia v. American Ex- 
cavating Co., 64 F.Supp. 19 (D.D.C. 1946) this Court, 
after holding that the one-year limitation period was 
not jurisdictional, exercised its discretion and grant- 
ed intervention pursuant to a Motion filed seven (7) 
days after the expiration of the limitation. [Points 
and Authorities Of Reading Steel Products, Inc. In 
Reply To Defendants’ Opposition To The Motion To 
Intervene, paragraph #2, Certificate of Service, 
February 7, 1968]. 


As mentioned above, the Court granted intervention, 
apparently based upon the above cited reasons, and the 
Complaint of Reading Steel Products, Inc. was filed. It 
is apparent, therefore, that there is a question of fact 
which still exists as to whether the above “equitable rea- 


JA. 88 


sons” are sufficient to permit intervention beyond the time 
prescribed by the Act under which the intervening plain- 
tiff seeks its claim. The case law under which the inter- 
vening plaintiff seeks to establish the timeliness of its 
claim recognizes that it is the facts surrounding the inter- 
vention that controls, not the blanket authority that the 
words of the statute, “within one year... and not later”, 
have no meaning whatsoever. 


Wherefore, since a material issue of fact exists as to 
whether the intervening plaintiff has stated facts suffi- 
cient to relieve the prohibitive language of statute, sum- 
mary judgment cannot be granted. As in the case where 
one seeks to be relieved of the Statute of Limitations 
because of alleged fraud, an issue of fact is presented 
that only the triers of fact can determine. Consequently, 
the Motion for Summary Judgment should be denied as a 
material issue of fact exists as to the timeliness of the 
intervention of the Plaintiff. 


B. Amount Claimed 


The intervening plaintiff asserts that the adjusted con- 
tract price with the defendant was $104,182.00. [Com- 
plaint of Reading Steel Products, Inc., paragraph # 4]. 
The defendants deny this allegation. Although the de- 
fendants admit that payments were made in the amount 
of $89,530.20, they deny that the amount of $14,651.80 is 
now due the intervening plaintiff. 


Wherefore, since a material issue of fact exists as to 
the original adjusted contract price under which the in- 
tervening plaintiff seeks to assert its claim of money due 
and owing, it is respectfully submitted that the Motion 
for Summary Judgment should be denied. 


HoGan & HARTSON 


By /s/ Stephen S. Boynton 
STEPHEN S. BoYNTON 
Attorney for Defendants 
815 Connecticut Ave., N. W. 
Washington, D. C. 20006 


(Certificate of Service Omitted] 


J.-A. 89 


(Caption Omitted] 


ORDER 


Upon consideration of the Motion for Summary Judg- 
ment of the intervening plaintiff Reading Steel Products, 
Inc., the argument of Counsel and their respective Memo- 
randum of Points and Authorities, it is this 6th day of 
June, 1968 


ORDERED, that Summary Judgment be entered in 
favor of the intervening plaintiff Reading Steel Products, 
Inc. against defendants Joseph F. Hughes & Co., Inc. and 
Reliance Insurance Company, jointly and severally, in the 
amount of Thirteen Thousand Nine Hundred Twenty- 
Four ($13,924.00) and 00/100 Dollars with interest from 
February 23, 1967. 


/s/ Edward M. Curran 
Judge 


[Certificate of Service Omitted] 
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NOTICE OF APPEAL OF SUMMARY JUDGMENT 
GRANTED INTERVENING PLAINTIFF 
READING STEEL PRODUCTS, INC. 


Notice is hereby given that Joseph F. Hughes & Co., 
Inc. and Reliance Insurance Company, defendants herein, 
hereby appeal to the United States District Court for the 
District of Columbia from the Order entered on June 6, 
1968 granting Summary Judgment to the Intervening 
Plaintiff Reading Steel Products, Inc. against said De- 
fendants in the amount of $13,924.00 together with inter- 
est from February 23, 1967. 


Hocan & Hartson 

By /s/ Stephen S. Boynton 
STEPHEN S. BoYNTON 
Attorney for Defendants 


815 Connecticut Avenue, N. W. 
Washington, D. C. 20006 
298-5500 


[Certificate of Service Omitted] 


| Hnited States Court of Apyerii ca ot bes - 
FOR THE DISTRICT OF COLUMBIA: CIRCUIT 
FILED oct 22 1968 


RECEIVED JOSEPH F. HUGHES & CO., INC, ge. Hatta 
tr and’ 
OCT 22 1968 RELIANCE INSURANCE COMPANY, 


Clete Or The UNITED Appellants, 
__ STATES COURT OF APPEALS 
v. 


DISTRICF OF COLUMBIA, 
for the Use and: Benefit of 
NOLAND COMPANY, INC., 


Use Plaintiff, a 
READING STEEL: PRODUCTS, INC.; 
Intervenor—Appellee: 


Appeal from the United. States District Court 
for ‘the’ District of Columbia: 


BRIEF. FOR APPELLEE 


MARVIN P. -SADUR 
FRANCIS J. PELLAND 


1835. K, Street, N. \W: 
- “Washington, D. C. 20006 - 


S Attomeys for. Appellee 

Of Counsel: atin 
"HERMAN: M. ‘BRAUDE 

Ho. S835 Street, N. We: 02) 

~..«%. Washington, D.C. <* 20006. 


THE LLAS: INC: Street N. W. — Washington, D.C. 223-3220 


STATEMENT OF ISSUES 

STATEMENT OF THE CASE . 

ARGUMENT . 
The District Court Properly Exercised Its Discre- 
tion In Permitting The Intervention Of This Sub- 


contractor Pursuant to D.C. Code §1-804 Under 
The Particular Circumstances Of This Case 


CONCLUSION 


TABLE OF AUTHORITIES 


Cases: 


Aetna Casualty and Surety Co. v. Circle Equipment Co., 
377 F.2d 160 (D.C. Cir. 1967) . 


District of Columbia v. American Excavation Co., 
64 F. Supp. 19 (D.D.C. 1946) . 


District of Columbia for the Use of Noland Company, Inc., 
v, Joseph F. Hughes & Co., Inc., Civil Action 1636-67 
in the United States District Court for the District 
of Columbia . 


District of Columbia for the Use of Taykinswell, Inc. 
v. Heroes Construction Corp., Civil Action 1346-63 
in the United States District Court for the District 
of Columbia . 


Globe Indemnity Co. v, United States to the Use of 
Steacey-Schmidt Mfg. Co., 291 U. S. 476 (1934) . 


Humphreys & Harding, Inc. v. District of Columbia, 
110 U. S. App. D. C. 311, 293 F.2d 150 (1961) . 


2, 7,8 


a) sy 219} 


, 9, 11, 12, 13 
| 


Illinois Surety Co. v. John Davis Co., 
244 U.S. 376 (1917) . 


Mandel v. United States for the Use of Wharton 
& N.R. Co., 4 F.2d 629 (3rd Cir.), cert. denied, 
268 U. S. 698 (1925) . 
Ramsey v. Curtis, 
86 U.S. App. D. C. 386, 182 F.2d 687 (1950) 
Stouper v. Jones, 
109 U.S. App. D. C. 106, 284 F.2d 240 (1960) 
United States v. Century Indemnity Co.. 
9 F. Supp. 809 (S.D. Maine 1935) 


United States vy, MacKenzie-Foster Co., 
207 F. Supp. 210 (D. Mass. 1962) 


United States Casualty Co, v. District of Columbia, 
91 U.S. App. D. C. 254, 107 F.2d 652 (1939) 


United States Fidelity & Guaranty Co. v. ey sta my 
391 F.2d 13 (Sth Cir. 1968) . . . <» 


United States for the Use of Alexander Baie Co. 
v. New York Steam Fitting Co., 235 U. S. 327, 
59 L. ed. 253 (1914) . x6 6 ¢ 


United States for the Use of Penn Mar Co. v. 
J. L. Robinson Construction Co., 8 F. era 
620 (D. Md. 1934) . “ 


United States for the Use of Texas-Portland 
Cement Co. v. McCord, 223 U. S. 157 (1914) . 


Statutes: 


Pub. L. No. 455, 90th Cong., 1st Sess. $8 (Aug. 3, 1968) . 
D.C. Code $1-804 (1967) . 


Miscellaneous: 


S. Rep. No. 805, 90th Cong., Ist Sess. 1, 4 (1967) . 


Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,246 


JOSEPH F. HUGHES & CO., INC., 
and 

RELIANCE INSURANCE COMPANY, | 

| Appellants, 

| 


v. | 


DISTRICT OF COLUMBIA, 
for the Use and Benefit of 
NOLAND COMPANY, INC., 


Use Plaintiff, 


READING STEEL PRODUCTS, INC., | 


In tervenor—A ppellee. 


Se | 
| 

Appeal from the United States District Court/ 
for the District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF ISSUES | 


| 
Whether the District Court properly exercised its discretion in permit- 
ting the intervention of this subcontractor pursuant to b. C. Code §1-804 


under the particular circumstances of this case. 


STATEMENT OF THE CASE 


The defendants’ statement of facts fails to show that the amount of 
the summary judgment entered against defendants, $13,924, was admitted 
to be due and owing by defendant Hughes (JA 35). Defendants also re- 


fer to the final settlement of the prime contract taking place on January 


13, 1967, “thereby fixing the date of completion of the work for the pur- 
poses of §1-804.” This intervenor disputes both the fact of final settle- 
ment having occurred on January 13, 1967 and the conclusion that the 
one-year intervention period expired on January 12, 1968 or at any time 


before it filed its Motion to Intervene. 


ARGUMENT 


THE DISTRICT COURT PROPERLY EXERCISED ITS DIS- 
CRETION IN PERMITTING THE INTERVENTION OF THIS 
SUBCONTRACTOR PURSUANT TO D.C. CODE §1-804 UNDER 
THE PARTICULAR CIRCUMSTANCES OF THIS CASE 


The one-year limitation in D.C. Code $1-804 is not jurisdictional, and it 
is within the discretion of the trial court to allow intervention after the ex- 
piration of the one year. In District of Columbia v. American Excavation 
Co., 64 F. Supp. 19 (D.D.C. 1946), the court exercised its discretion and 
granted the Motion to Intervene over the objection that it was filed seven 
days after the expiration of the one-year limitation, determining that it was 
in the interests of justice to permit the intervention. Here, the District Court 
treated January 13, 1967 as the date of final settlement, and it permitted 


this intervention filed nineteen days after the expiration of that limitation. 


3 


There were sufficient circumstances presented to the District Court to 
justify the proper exercise of its discretion in this case. Reading Steel did 
not become aware of the pendency of the action until iota 31, 1968. 
On that date the president of Reading was told that defendant Hughes had 
made an assignment for the benefit of creditors; he immediately inquired 
in the Clerk’s office, learned of this action, and consulted with present 
counsel, who were the first attorneys of record who came to his attention. 
His Motion to Intervene Nunc Pro Tunc was filed the next day. 


There were several reasons for the untimely filing. By letter dated 


December 26, 1967 Reading advised defendant Reliance of the unpaid bal- 


ance owing by Hughes on this project. On January 26, ie Reliance re- 
| 


plied as follows: 


Your letter of December 26 is the first communication 
that we have received in connection with any claim by 
Reading Steel Products, Inc. in this matter. The time 
within which to bring suit against us has expired! Con- 
sequently, any liability we may have had has expired. 


We wish it understood that we fully reserve all Tights 
and defenses we may have in the matter. (JA 12) 


At the hearing on defendants’ Motion to Dismiss on March| 18, 1968, Judge 
McGuire found that the one-year limitation was not jurisdictional and per- 


mitted the intervention, emphasizing the improper conduct of Reliance in 
failing to respond to Reading’s December 26 letter for one month or until 

it could safely reply that such liability as it may have had has now expired. 
Other grounds considered by the court below included (a) the deliberate 
misstatement by Hughes to Reading on October 31, 1967 that Hughes had 
not as yet received final payment from the District of Colimbia (JA 4, 15) — 
although in fact Hughes had received final payment more than nine months 


earlier (JA 29) — which misled Reading into not making further inquiry at 
| 


that time (JA 15); (b) that Reading was a Pennsylvania corporation and was 
unfamiliar with the local procedures required to protect its rights under the 
bond provisions of §1-804; (c) that Reading did inquire of the firm of Hogan 
& Hartson concerning its unpaid balance by letter dated June 7, 1967, which 
letter was never answered by Hogan & Hartson (JA 15); and (d) that Read- 
ing was never given personal notice of the pendency of the suit by anyone, 
although §1-804 directs that personal notice “shall be given to all known 
creditors.” Reading was a direct subcontractor of Hughes, and it had noti- 
fied Hogan & Hartson of the balance owing by Hughes on this school by 
letter dated June 7, 1967. Since Hogan & Hartson entered their appearance 
for Hughes and Reliance in Civil Action 1287-67 (predecessor of the instant 
suit) on June 9, 1967, neither Reliance nor Hughes can deny that Reading 
was a “known creditor” entitled to personal notice of the action within the 
meaning of §1-804. 


On page 9 of their brief defendants attempt to discredit Reading’s con- 
tention that it was misled by the misstatement of Hughes. By misquoting 
Hughes as saying only that he “still remained unpaid,” defendants try to 
avoid the fact that Hughes categorically insisted that he had not yet received 
final payment from the District of Columbia (JA 3, 4, 10). Defendants also 
argue that Reading should not have been misled because Hughes did not state 


that “complete and final settlement of the contract, in the sense in which 
that term is defined in §1-804, had not yet taken place,” contending that 
Hughes was speaking to Reading’s president on October 31, 1967, “simply 
as a businessman, not as a lawyer, and was obviously referring to additional 
claims against the District which had arisen since January 13, 1967.” (Em- 
phasis added.) The only thing obvious about this argument is its specious- 
ness. Aside from denying having received “‘final payment” nine months after 
he had in fact received it, Hughes was not referring to claims arising after 
January 13 because those claims existed and were acknowledged by the Dis- 
trict of Columbia at the time of final payment (JA 33). 


Defendants try to support this argument by quoting lfrom counsels’ 
Points and Authorities in Support of the Motion for Summary Judgment, 
in which we offered an explanation of Hughes’ denial of receipt of final 
payment in order to show that there was no real dispute as to the fact of 
final payment for the purpose of proving entitlement under the payment 
provisions of the subcontract. This obviously was not a “concession” by 
Reading, as is now argued by defendants, that it knew that Mr. Hughes 
was referring to additional claims when he denied receipt of final payment. 
Hughes offered this excuse as the basis for not owing Reading its contract 
balance at that time, although Reading at no time had any interest in or 
claim upon any portion of the alleged extra claim for additional compensa- 
tion (JA 22, 24; Affidavit of Arthur W. Benham, Jr., president of Reading 
Steel Products, Inc., filed with its Motion for Summary Fudementt The 
language from our Points and Authorities, as quoted by defendants on pages 
9 and 10 of their brief, was intended to show the lower court that this ex- 
cuse was frivolous, that it had no justification under the subcontract between 
the parties, and that there was no proper basis for Hughes? not paying Read- 
ing its contract balance on or before February 13, 1967, or within thirty 
days from Hughes’ receipt of its contract balance from the District of Colum- 


bia. It has no bearing on the success enjoyed by Hughes in deferring Read- 
ing’s further attempt to collect its money. | 

In their Opposition to Reading’s Motion to Intervene, defendants charac- 
terized Reading’s conduct preceding the Motion to Intervene as eau e 
pees is defined as “1. tending or having the intent to cause delay,” 

in “obstructive and dilatory tactics”; and “2. characterized by procrastina- 
tion or delay: tardy: slow,” as in “he is dilatory in answering letters” or 
“dilatory in payment of bills.” Webster’s Third New International Diction- 
ary (anabridged 1963). As was made clear to the District Court, the dilatory 
actions in this case are those of Hughes and Reliance who, by their misstate- 


ments and by their silence when they should have spoken, lulled and misled 


Reading into waiting, unknowingly, beyond the apparent one-year limitation 
before formally seeking the protection of the bond. 


On appeal, the defendants have offered an alternative argument in the 
event they do not persuade this Court to set aside the judgment on the 
ground that the District Court improperly exercised its discretion. They say 
that the trial court had no discretion to exercise because the one-year limita- 
tion in §1-804 is jurisdictional and that the law of American Excavation, 
which they now characterize as permitting “unfettered discretion,” should 
be rejected by this Court. This is a complete reversal of their position be- 
low. In their Opposition to the Motion of Reading to Intervene, they 
stated: “Although the defendants recognize that this limitation of one 
year is not jurisdictional and the court in its discretion can grant interven- 
tion after the expiration of one year, defendants respectfully submit that 
good cause has not been shown in the Motion filed by the intervening plain- 
tiff’ (JA 8). Again, in their Opposition to the Motion for Summary Judg- 
ment the defendants challenged the facts supporting the exercise of discre- 
tion, not the authority of the court to permit untimely intervention under 
certain circumstances: 


The case law under which the intervening plaintiff seeks 
to establish the timeliness of its claim recognizes that 

it is the facts surrounding the intervention that controls, 
not the blanket authority that the words of the statute, 
“within one year . . . and not later,” have no meaning 
whatsoever. (JA 38). 


By failing to raise that argument below — indeed by taking the opposite 
position — the defendants cannot do so on appeal. This Court adheres to 
the rule that:it will not hold a trial court to be in error for failing to decide 
an issue not put before it. Stouper v. Jones, 109 U. S. App. D. C. 106, 284 
F.2d 240 (1960). 


United States for the Use of Texas-Portland Cement Co, v. McCord., 
233 U. S. 157 (1914) is cited by defendants to show that the six-month 
limitation before which the initial suit must be filed is jurisdictional, but 
this Court has analyzed the reasoning of that decision and has concluded 
that it is neither persuasive nor controlling on the interpretation of the 
D.C. statute and that “the jurisdictional defect created by appellees’ suit 
within [the District’s] six months was conditional, not absolute.” Aetna 
Casualty and Surety Co. v. Circle Equipment Co., 377 F.2d 160 (D.C. Cir. 
1967). The two cases cited by defendants to establish the jurisdictional 
nature of the intervention limitation do not do so. In both Mandel v. 
United States for the Use of Wharton & N.R. Co., and United States for the 
Use of Penn Mar Co. v. J. L. Robinson Construction Co., the holding was 
that the timely filing of the first creditor’s suit was a jurisdictional bar to 


the filing of the second suit by another creditor. In the former case, the 
court also held that the trial court had erred in ordering the intervention of 
the second creditor nunc pro tunc into the first suit more than sixteen 
months after the date of final settlement, but there appears to have been 
no issue raised regarding circumstances under which untimely intervention 
might be allowed. | 


| 
| 

These were the two decisions that Judge Holtzoff expressly declined 
to follow in District of Columbia v. American Excavation Co, Since 1946, 
therefore, the law in the District of Columbia has been that the time limita- 
tion on intervention is not jurisdictional and that there are circumstances 
under which the trial court, in the proper exercise of its discretion, may 
permit a creditor to intervene in a suit under §1-804 after the expiration 


of one year from final settlement. In American Excavation the court al- 


lowed an intervention filed seven days after the one year when the inter- 
| 
venor had not been aware of the pendency of the action until that time. 


Here, the court allowed the intervention nineteen days late where the inter- 
venor did not learn of the pendency of the suit and where the defendants 
deliberately caused the intervenor to fail to seek the formal protection of 
the bond until after the expiration of the apparent limitation period. Cer- 


tainly, the court did not abuse its discretion under these circumstances. 


Contrary to the statement by defendants, it is not clear that the time 
limitation on intervention is jurisdictional. Aside from the above 1925 
decision of the Third Circuit and American Excavation, the intervenor has 
found only two other cases that bear on the issue. In United States v. Cen- 
tury Indemnity Co., 9 F. Supp. 809 (S.D. Maine 1935), creditors, relying 
on information furnished by the Clerk of the District Court, filed their Mo- 
tions to Intervene in a second creditor’s suit that subsequently was held to 
be void. The court permitted the creditors to amend their motions nunc 


pro tunc to intervene in the proper suit, even though it was then beyond 


the one-year limitation, reasoning: “To deny them the remedy afforded 
by the statute, under the situation described, would represent a harsh and 
technical construction of law.” The court then quoted from Illinois Surety 
Co. v. John Davis Co., 244 U. S. 376, 380 (1917): 


The purpose of the act was to provide security for the 
payment of all persons who provide labor or material 
on public work. This was done by giving a claim un- 
der the bond in lieu of the lien upon land and build- 
ings customary where property is owned by private 
persons. Decisions of this Court had made it clear 
that the statute and bonds given under it must be con- 
strued liberally, in order to effectuate the purpose of 
Congress as declared in the act. In every case which 
has come before this Court, where labor and materials 
were actually furnished for and used in part perform- 
ance of the work contemplated in the bond, recovery 
was allowed, if the suit was brought within the period 


| 
prescribed by the act. Technical rules otherwise pro- 
tecting sureties from liability have never been applied 
in proceedings under this statute. 


| 

The other decision found by intervenor is United States v. MacKenzie- 
Foster Co., 207 F. Supp. 210 (D. Mass. 1962). A creditor sought to inter- 
vene in a Miller Act suit by filing an intervening complaint in the office of 
the clerk but without an accompanying motion and without making serv- 
ice upon the other parties. As it is now written, of course, the Miller Act 
has no provision for intervention similar to 1-804. The court held that the 
filing of a Motion to Intervene in another’s action within | the one-year 
Miller Act limitation, followed by prompt service thereof ‘upon the other 
parties, would have tolled the limitation period. This case is similar to the 
many other decisions under the Miller Act which hold that the bringing of 
the suit within the statute’s one-year limitation period is jurisdictional, but 
it is not analogous to the instant situation. Each creditor’s rights under the 
Miller Act is independent of all other claims, and each claimant is able to 
control his own limitation period by filing his own suit within one year 
from the time he furnishes the last of his labor or materials. Under 1-804, 
however, each creditor’s rights, once the initial suit is filed, is dependent 
upon the court having jurisdiction over the subject matter as a result of 
that initial suit, and a claimant’s limitation period is controlled by the acts 
of third parties which are beyond his knowledge or control. The jurisdic- 
tional aspect of the timely filing of a Miller Act suit, therefore, may prop- 
erly be compared to the filing of the first creditor’s suit under 1-804, but 
it should not be likened to the obligation of each claimant to intervene 
within the specified time. | 


| 
As noted by defendants, this Court has not been faced with the issue 
presently before it. The law of American Excavation has been the law in 


the District of Columbia for twenty-two years, and there is no authority in 
| 
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other jurisdictions that should persuade this Court to depart from that law. 
Moreover, this statute is to be liberally construed in favor of those who 
contribute labor or materials for public works. Humphreys & Harding, Inc. 
v. District of Columbia, 110 U. S. App. D. C. 311, 293 F.2d 150 (1961). 
The construction urged by defendants and rejected by the court below is 
the type of strict technical interpretation that would retard rather than 
further the purpose of the legislation. The surety’s argument that it is 
prejudiced by this late intervention is not accurate; the surety is being 


called upon only to fulfill its obligation under the bond, and in no event 


can its obligation exceed the penalty of the bond, the amount it agreed 


to pay to unpaid laborers and materialmen on this project. 


The defendants rely upon the close relationship that formally existed 
between the federal statute and the District of Columbia statute. The fed- 
eral protection for laborers and materialmen, however, has evolved into 
the Miller Act in its present form in order to overcome inequities that have 
resulted from strict adherence to the literal wording of the Heard Act. See 
United States Fidelity & Guaranty Co. v. Hendry Corp., 391 F.2d 13 (5th 
Cir. 1968). More significantly, on August 3, 1968 Senate Bill S. 1532 was 
signed into law as Public Law 90-455, to become effective October 3, 1968. 
It repealed and replaced D.C. Code §1-804 with the provisions of the Miller 
Act. The legislation was requested by the District of Columbia and was sup- 
ported by the D.C. Metropolitan Subcontractors’ Association and the Great- 
er Washington Central Labor Council, AFL-CIO. Its purpose was to modern- 
ize the present D.C. law to conform it more closely to the federal statute 
and to obtain the benefit of the substantial body of interpretive case law 
that has developed under the Miller Act. S. Rep. No. 805, 90th Cong., Ist 
Sess. 1, 4 (1967). All public construction contracts awarded by the District 
of Columbia pursuant to invitations for bids issued after October 3, 1968, 
are governed by the new legislation. Pub. L. No. 455, 90th Cong., Ist Sess. 
§8 (Aug. 3, 1968). 


1] 


Claimants will no longer be faced with the sometimes fatal dilemma 
of determining the date before which they cannot file suit, the date after 
which they cannot file suit, whether the District of Columbia or any other 
claimant has filed suit, and whether such other suit was timely filed. To 
decide this appeal solely on the basis of statutory interpretation, therefore, 
would serve no useful purpose. Of greater importance is the uniformity of 
decisions of the District Court following American Excavation in 1946 and . 
the ability of industry and the legal profession to rely upon that uniformity. 
As discussed earlier, this Court in Circle Equipment held that there are cir- 


cumstances under which a claimant’s suit filed during the $ix months that 


“belong” to the District government is not defective. In District of Colum- 
bia for the Use of Taykinswell, Inc. v. Heroes Construction Corp., Civil Ac- 
tion 1346-63, the defendant prime contractor and defendant surety moved 
to dismiss the suit filed in May of 1963 on the grounds of prematurity, 


pointing out that there had not even been final settlement) of the contract, 
much less the running of the first six months thereafter. Both Judge Tamm 
in September of 1963 and Judge McGarraghy two months later denied the 
motion. Six claimants then successfully intervened over the same objection 
taised by defendants, all before the final settlement of the contract in June 
of 1967. Finally, in the instant suit and in its companion \case, District of 
Columbia for the Use of Noland Company, Inc. v. Joseph F. Hughes and Co., 
Inc., Civil Action 1636-67, there are at least three intervenors in addition to 
this appellee who filed their interventions after one year from final settle- 
ment, who have survived motions to dismiss, and who are or will be before 


this Court on appeal by the defendants. 


This Court has recognized and applied the principle that parties may 
properly rely on statutory provisions as construed by a previous judicial de- 
cision that has not been overruled or modified. Ramsey v.| Curtis, 86 U. S. 
App. D. C. 386, 182 F.2d 687 (1950). Further, during the twenty years 
since American Excavation interpreted $1-804 as not precluding a late filing 
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under certain ‘circumstances, Congress has readopted the statute several times 
without change. Here, the intervenor reasonably believed that the court has 
the discretion to permit its untimely intervention under the particular circum- 


stances involved, in reliance upon American Excavation and the inferential 


approval of that case given by this Court in Circle Equipment when it prop- 


erly distinguished the outdated reasoning of the Supreme Court and diluted 
the jurisdictional quality of the six-month period. Apart from the soundness 
of the decision in American Excavation, therefore, these circumstances offer 
ample bases for sustaining the action of the trial court in permitting this in- 


tervention. 


In their Statement of the Case. the defendants have reproduced the pub- 
lished notice of the pendency of this action, presumably to show that Read- 
ing received all the protection afforded by the statute and should not now 
be heard to complain if it did not receive actual notice of the suit. As is 
clear from the applicable portion of 1-804, however, the publication itself 


was insufficient and misleading: 


Provided further, That in all suits instituted under the 
provisions of this section such personal notice of the 
pendency of such suits, informing them of their right 
to intervene as the court may order, shall be given to 
all known creditors, and in addition thereto, notice of 
publication in some newspaper of general circulation, 
published in the District of Columbia, for at least three 
successive weeks, the last publication to be at least 
three months before the time limited therefor. 


The last publication was on December 5, 1967, which would mean, to a 
creditor who read the notice in connection with the last portion of the 
above statutory language, that he had at least until March 5, 1968 — three 
months from the last publication — to intervene in the action. Yet, the de- 
fendants now insist that Reading is barred because it did not intervene until 
February 1, 1968, which is less than two months from the last publication. 
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The intervenor realizes that the provision in the Heard Act as to publi- 
cation of notice three months before the expiration of one year from final 
settlement has been held to be “not of the essence of jurisdiction over the 
case.” United States for the Use of Alexander Bryant Co. v. New York 
Steam Fitting Co., 235 U. 8. 327, 341, 59 L. ed. 253, 259 (1914). In that 
case, the Supreme Court recognized the irreconcilable conflict between al- 
lowing suit to be filed within one year from final settlement and calling for 
publication of notice of the pendency of the suit to begin iat least three 
months and three weeks before the expiration of the year, and it concluded 


that the notice provision was directory rather than mandatory. Since the 
statutory language is equally as mandatory for both provisions, it was a de- 
cision forced by common sense. If the publication provision was literally 
applied, it would shrink the time in which the initial creditor’s suit could 

be brought and in which all creditors must intervene from|six months to 
two months and one week. This would impose an intolerable burden upon 
creditors, one that Congress could not have intended. This is precisely the 
reasoning of Judge Holtzoff in American Excavation when he found the one- 


year limitation on intervention not to be jurisdictional: 


It must be assumed that the Congress, in passing such 

a statute, was acting reasonably. It has been said again 
and again that all statutes must have a sensible construc- 
tion and one that would not work an obvious injustice. 
64 F. Supp. at 20. 


There is a final argument for sustaining the judgment below, 
although it was not raised by the parties and therefore was not considered 
by the court. The timeliness of this intervention has been considered in light 
of a final settlement date of January 13, 1967, as established by a letter 
from the District of Columbia dated June 21, 1967 (JA 31). In the proceed- 
ings before the trial court, this intervenor accepted that date without ques- 
tion. It should not have done so. In United States Casualty Co. v. District 
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of Columbia, 91 U. S. App. D. C. 254, 107 F.2d 652 (1939), this Court 
discussed at length the meaning of “final settlement.”” Quoting from the 


Supreme Court (Globe Indemnity Co. v. United States to the Use of Steacey- 
Schmidt Mfg. Co., 291 U. S. 476) (1934), it defined final settlement as: 


a determination, made and recorded in accordance with 
established administrative practice by the administrative 
officer or the department having the contract in charge, 
that the contract has been completed and that the final 
settlement is due. 107 F.2d at 659. 


One of the characteristics of final settlement, as stated by this Court, is the 


determination, both that the work has been completed 
and that a liquidated sum is due in final payment of all 
claims under the contract.... It is therefore not suf- 
ficient that there be a determination merely of charges, 
or of credits, or of amounts earned without regard to 
charges, other credits or contingent liabilities. The set- 
tlement involves an administrative statement of account, 
including all charges and credits deemed allowable by 
the department, after deciding, with intended finality 
so far as its functions are concerned, such matters as 
the sufficiency of performance, allowance of liquidated 
damages, contingent liabilities, etc. A determination 
that particular amounts may be due or paid merely as 
payments on account is not a final settlement. (Em- 
phasis added) Jd. at 659-60. 


In no case has there been a final settlement for the purpose of this stat- 
ute while substantial claims between the contractor and the government re- 
main unsettled. In the present case, defendant Hughes was pursuing three 
claims for additional payments totaling $35,099.51 at the time of the “final 
settlement,” all of which claims were the subject of consideration by the 
Owner for at least five months after January 13, 1967 (JA 33). Although 
officials of the District government might execute a “final voucher” excepting 
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| 
therefrom claims totaling over $35,000 and call it a final ‘settlement, their 


interpretation of what constitutes a final settlement is not controlling. It 


| 
is the function of this Court to review the circumstances and the actions 
| 


of the Owner in light of its previous construction of the statute and deter- 
mine the date of final settlement. Intervenor believes that the decision by 
the District government to establish January 13, 1967 as the date of final 

settlement of the contract is inconsistent with the definition of final settle- 
ment that has been applied by this Court and should be disregarded in de- 


termining the limitation period for intervention under 1-804. 
| 


Although the record then would not show when final settlement in 
fact took place, this should not affect the ability of this Court to affirm the 
summary judgment entered by the trial court. The actual date is a matter 
of public record and can be taken as a matter of judicial notice. If it took 
place more than one year from the date this Court decides this appeal, the 


problem becomes moot. If it did not occur within that year or even has 


not yet taken place, sustaining the judgment would not prejudice the de- 

fendants who at all times have attempted to rely upon the earlier January 

13, 1967 date to their advantage, and to set aside would prejudice the in- 
| 


tervenor without serving a useful purpose. 


CONCLUSION 


| 
At the trial defendants argued, unsuccessfully, that there were not ade- 
quate grounds to justify the exercise of the court’s discretion in permitting 
this late intervention, but they admitted that it was discretionary with the 
court to do so. On appeal the defendants have reversed their position. They 
now urge this Court to find that the six-month limitation |period is jurisdic- 


tional or, at the very least, that the concept of “unfettered” discretion should 


be rejected. 
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This clearly was not a case of “unfettered” discretion, for the court 
had substantial grounds for the sound exercise of its discretion under the 
circumstances. The intervenor has shown that the six-month limitation is 
not jurisdictional and that the defendants have waived this argument by 
not raising it below. 


In its consideration of this appeal the Court should note that §1-804 
has been repealed and replaced by legislation identical to the Miller Act 
and that this decision will have little effect beyond the immediate inter- 


ests of the parties. As a final basis for sustaining the summary judgment, 
we have noted that the final settlement date which all parties adopted in 
the proceedings below was not in fact the final settlement as defined and 
applied by this Court for the purpose of setting the limitation period in 
§1-804. For these reasons, this Court should sustain the decision of the 
District Court entering summary judgment in favor of intervenor Reading 


Steel Products, Inc. 
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THE PURPOSE OF THE ONE-YEAR LIMITATIONS 
PROVISION IN 1967 D.C. CODE § 1-804 IS TO PRO- 
TECT THE PRIME CONTRACTOR AND THE 
SURETY. 


At page 10 of its brief, Reading contends that the con- 
struction of the one-year limitations provision in 1967 
D.C. Code § 1-804 urged by Reliance “is the type of strict 
technical interpretation that would retard rather than fur- 
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ther the purpose of the legislation.” The simple answer to 
this contention is that the purpose of the legislation is not 
only to give creditors the right to sue on the bond, it is 
also to protect the prime contractor and the surety from 
having to defend late claims. The wisdom of Congress’ 
decision to specifically define a late claim is graphically 
illustrated here. As Reading notes at page 11 of its brief, 
there are other intervenors in this and a companion case 
who filed their interventions one week,' three months,” and 
four months* after one year from final settlement. All 
these other cases are or will be before this Court. These 
other late interventions underscore the degree to which the 
unfettered discretion sanctioned by American Excavation 
will, if allowed to stand, undermine the clear wording and 
purpose of the one-year limitations provision of § 1-804. 


Reading’s pleadings below allege that final payment 
from Hughes was due Reading on or before February 13, 
1967 (J.A. 27). Reading also alleges that it made several 
attempts to collect the money it felt to be due by communi- 
cating with Hughes, Reliance, and Hogan and Hartson, 
beginning as early as June 7, 1967 (see pp. 3-4 of Read- 
ing’s brief). Yet as summer changed to fall and fall to 
winter, and as numerous other creditors with whom Read- 
ing worked on the Rabaut job systematically filed their 
claims (see p. 3 of our principal brief), Reading held back 
until after its right to intervene had expired. 


Reading has no justifiable excuse at law or in equity for 
its tardiness. Despite allegations in its brief that Joseph 
F. Hughes “deliberately” mislead Reading (eg., p. 3), 
there is not a shred of evidence in this record to support 
that charge. Hughes could only have deliberately misled 


21Intervention of Flowers School Equipment Co., Inc. in Civil 
Action No. 1636-67, App. No. 22,168 in this Court. 


2Intervention of Geyer Lumber and Millwork Company in Civil 
Action No. 1818-67, Misc. No. 3322 in this Court. 


3 Intervention of Geyer Lumber and Millwork Company in Civil 
Action No. 1636-67, Misc. No. 3321 in this Court. 
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Reading if he had (1) known that “completion and final 
settlement” of the contract with the District of Columbia 
had been reached on January 18, 1967 and that the one- 
year limitations provision of § 1-804 began to run as of 
that date; (2) realized that Reading’s suit would be 
barred by the limitations period after January 12, 1968; 
and (3) told the President of Reading on October 31, 1967 
that “completion and final settlement” of the contract with 
the District of Columbia remained to be achieved. It is 
obvious that Reading could not and did not prove any such 
conduct by Mr. Hughes. Mr. Hughes simply told the Pres- 
ident of Reading that he felt the District still owed him 
some money, and, at this writing, he still feels that way. 
In its Points and Authorities filed in support of its Motion 
for Summary Judgment, Reading not only conceded the 
interpretation of Hughes’ statements offered by appellants, 
but asserted this meaning to be one of the facts which 
entitled Reading to summary judgment. Judgment hav- 
ing been granted on the basis of the facts urged by Read- 


ing, it cannot now urge that this Court accept a different 
set of facts on appeal. To the contrary, such admissions 
of fact in pleadings have always been held binding on 
appeal. Cavender v. Cavender, 114 U.S. 464 (1885) ; 
Frank R. Jelleff, Inc. v. Braden, 98 U.S. App. D.C. 180, 
233 F. 2d 671 (1956). 


Nor can Reading’s tardiness be excused by the conten- 
tion that Reliance should have responded to Reading’s let- 
ter of December 26, 1967 prior to January 12, 1968. Re- 
liance had no obligation to answer the letter at all.* Had 
it answered it prior to January 12, 1968, it had no obliga- 
tion to inform Reading that the one-year limitations period 
expired on that date. Reading proffered no evidence below 
that Reliance deliberately waited until after January 12, 
1968 to respond to the letter. Since the letter was received 
over the Christmas-New Year holiday, officials at Reliance 


«Similarly, Hogan and Hartson had no obligation to answer 
Reading’s letter of June 7, 1967. 
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may not have had a chance to even consider the letter 
until after January 12, 1968. 


Reading concedes at page 13 of its brief that the notice 
provisions of § 1-804 are “directory rather than manda- 
tory.” This Court should note that Appellants initially 
insisted on publication as early as July 25, 1967.5 Had 
this insistence been heeded at that time, a standard higher 
than that required by United States for the Use of Alex- 
ander Bryant Co. v. New York Steam Fitting Co., 235 
U.S. 327 (1914), would have been met because the last 
publication could have been well before three months prior 
to January 12, 1968. 


After alleging at page 6 of its brief that this Court is 
precluded from hearing any argument on the jurisdictional 
nature of the limitations provision of § 1-804 because such 
an argument was not pressed below, Reading unhesitat- 
ingly asks this Court to consider an argument which it 
admits it did not make below (pp. 13-15). 


First of all, appellants did state in their Opposition to 
the Motion to Intervene that “the Act under which the 
intervening plaintiff seeks to base its action specifically 
prohibits such claims after one year from the completion 
of the work after performance and final settlement” 
(J.A. 8). Appellants opposed plaintiff’s Motion for Sum- 
mary Judgment on the grounds that plaintiff’s Motion to 
Intervene had been “untimely on its face” (J.A. 36). The 
failure to press the jurisdictional nature of the one-year 
limitations provision even more vigorously at the trial 


5 Motion to Dismiss filed in Civil Action No. 1287-67 relating to 
a claim by Interior Steel Equipment Co. for money due for work 
performed on the Rabaut job. This motion was consolidated with 
other pleadings filed in Civil Action No. 1818-67 and came on for 
oral argument before Judge Holtzoff on September 26, 1967. On 
October 3, 1967, Judge Holtzoff signed an order (filed, inter alia, in 
Civil Action No. 1818-67), denying appellant’s request that publica- 
tion be obtained. However, on November 9, 1967, Judge McGuire 
signed an order for publication at the request of counsel for the 
use plaintiff—Noland Co., Inc, 
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court level flowed from trial counsel’s feeling that the Dis- 
trict Court was not disposed to overrule its prior decision 
in American Excavation. Nevertheless, the issue of the 
timeliness of Reading’s intervention under § 1-804 was 
squarely raised below even though the ground for untime- 
liness stressed below was a failure by Reading to meet the 
prerequisites for discretionary intervention propounded in 
American Excavation. The alternative ground for untime- 
liness which Reading now claims may not be raised is 
simply a related reason for enforcing the limitations pro- 
vision of a statute already cited to the Court below. Based 
on this state of the record, it is perfectly proper for this 
Court to use as its ground for decision of this case the 
ground which Reading trys to withhold from consideration. 
Chase National Bank v. United States, 116 F. 2d 625 (2d 
Cir. 1940). 


Finally, since the correctness of January 13, 1967, as 
the date of “completion and final settlement” was acknowl- 
edged by Reading below, it is bound to accept that date on 


appeal. Cavender v. Cavender, supra; Frank R. Jelleff, 
Inc. v. Braden, supra. In any event, Reading’s argument 
has no merit. The date of January 13, 1967, meets the 
criteria outlined in this Court’s decision in United States 
Casualty Co. v. District of Columbia, 91 U.S. App. D.C. 
254, 107 F. 2d 652 (1959)." 


6 Since the one-year limitations provision of § 1-804 is jurisdic- 
tional, the trial court had no subject matter jurisdiction over Read- 
ing’s claim. Since a judgment rendered by a court lacking subject 
matter jurisdiction is void, failure to specifically plead the juris- 
dictional nature of the limitations provision in the Opposition to 
Reading’s Motion to Intervene or in the Opposition to Reading’s 
Motion for Summary Judgment does not constitute a waiver of that 
defense on appeal. Goodwin v. Townsend, 197 F. 2d 970, 971 (3d 
Cir. 1952); Matheny v. Porter, 158 F. 2d 478, 479-480 (10th Cir. 
1946). 


tIn view of the fact that the District of Columbia required 
Hughes and Reliance to execute a bond in the sum of $2,648,232 to 
cover all claims arising out of the construction of the Rabaut school 
(see Complaint of Noland Company, Inc. filed in Civil Action No. 
1818-67), it strains credulity to argue that $35,099.51 (or 1.3% 
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CONCLUSION 


For all of the above reasons, as well as the ones outlined 
in our principal brief, the judgment below should be 
reversed. 
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of the face amount of the bond) represents so substantial an 
amount as to void the District Government’s arriving at “comple- 
tion and final settlement” of the contract on January 13, 1967. 


